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Preface 
 

 

Editors 

Professor Tomáš Peráček  

Comenius University in Bratislava, Slovak Republic   

Assistant professor Fatima Castro Moreira  

Portucalense Infante D. Henrique University, Portugal  
 
 

This volume contains the scientific papers presented at the Twelfth Inter-

national Conference „ Challenges of Business Law in the Third Millennium” that 

was held on 25 November 2022 in online format on Zoom. The conference is 

organized each year by the Society of Juridical and Administrative Sciences. 

More information about the conference can be found on the official website: 

www.businesslawconference.ro. 

The scientific studies included in this volume are grouped into three 

chapters: 

 Business Interactions Specific to Public Law. The papers in this chapter 

refer to: interferences of state administration with local self-government 

in the promotion of local affairs in the light of the Administrative Code; 

considerations relating to the termination of criminal action during crim-

inal prosecution through classification; digital economy law a reality 

manifested in legal reports of production, commerce, services and public 

administration; considerations on the meaning of the notion of “public 

official” as a feature of the content of the offence of outrage; the third 

way: social economy and the role of the state in this context; practical 

issues regarding compliance with decision-making transparency by local 

public authorities; the crime of money laundering committed by the au-

thor of the principal crime: the consequences of decriminalization; the 

economic as a configuration factor of the law; due process in the light of 

the defendants’ right to remain silent in cases of economic crimes; tax 

consolidation in the direct corporate tax system; extradition: comparative 

analysis; the constitutional regime of economic freedom: its reflection in 

the Administrative Code.              

 Private Law and Business Law, an Essential Duo. This chapter includes 

papers on: contractual risks in robotic process automation projects; legal 

professionals’ effectiveness as anti-money laundering “gatekeepers”; 

considerations on the company’s name and the trademark as parts of the 

trade fund; the particularities of the exception of unconstitutionality in-

voked by legal persons before courts of judges or commercial arbitration 



 

courts from Romania; challenges in approaching the contemporary con-

cept of legal security determined by the imperative to respect fundamen-

tal rights in the context of complex crises; critical analysis of the Law no. 

151/2015 regarding the personal insolvency proceedings; the notary pub-

lic - an important pawn in the development of the entrepreneurial envi-

ronment in-depth analysis of real estate; minority protection - interfer-

ences in business law from the perspective of the rights of minority share-

holders; adherence to the principle of proactivity to ensure a healthy com-

petitive environment; risk assessment for power purchase agreements as 

a tool for promoting green energy; digital identity as the element of con-

cept of service-oriented state. 

 Modern Developers of Business Law: International Law and European 

Union Law. The papers in this chapter refer to: irregularities in the grant-

ing of preferential customs origin found during the a posteriori control; 

legal regime of competition in audiovisual - comparative aspects; the le-

gal regime and the role of the enterprise as sui generis organ of the inter-

national seabed authority; general jurisdiction in civil and commercial 

matters of the Romanian courts to resolve disputes with foreign elements 

under another state of the European Union; abusive clauses and challenge 

to enforcement proceedings in the view of the Court of Justice of the 

European Union; travel agency contract in the HoReCa field in the Eu-

ropean Union. 
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Interferences of State Administration with Local Self-Government in 

the Promotion of Local Affairs in the Light of 

the Administrative Code 

 
     Professor Verginia VEDINAȘ1  

PhD. Ioan Laurențiu VEDINAȘ2 

    
 Abstract 

 The study is based on the premise that the activity of promoting local affairs and 

their effective implementation requires and presupposes collaboration and even cohabi-

tation between the actions of the state administration and those carried out by the local 

public administration with autonomous character. From this perspective, the study aims 

to identify the principles governing relations between the two levels of administration, 

that of the central system and that of the territorial level, the principles governing these 

relations, and the institutional framework through which they take place. The approach 

is based on the constitutional provisions and those of the Administrative Code, and the 

conclusion is that it is necessary to understand the reality that the development of each 

administrative-territorial unit and area of the country, whether smaller or larger, is in-

extricably linked to the proper functioning of cooperation between the central and lo-

cal/county levels.  

 

            Keywords: central level, local level, central public administration, local public 

administration, prefect, loyal collaboration, principles, relations, institutions. 

 

 JEL Classification: K23 

 

 

 1. Brief presentation of the administrative-territorial organisation of 

Romania. Present and perspectives 
 

 After the Revolution of December 1989, the administrative organization 

of the territory that existed before this moment of particular significance in the 

recent history of Romania, which put an end to the totalitarian regime and opened 

wide, and we hope definitively, the gates of democracy and the rule of law in 

Romania, was maintained. 

 The 19913 Constitution enshrines in Article 3 para. (3) that Romania is 

                                                           
1 Verginia Vedinaș - Faculty of Law, University of Bucharest; Corresponding Member of the Ro-

manian Academy of Scientists; President of the "Paul Negulescu" Institute of Administrative Sci-

ences, Romania, prof.verginia.vedinas@gmail.com. 
2 Ioan Laurențiu Vedinaș - Chief Inspector within the Local Police of the Municipality of Bucharest, 

Romania, vedinas_ioan@yahoo.com. 
3 The Constitution of Romania was published in Official Gazette no. 233/21 November 1991. It 

was revised by Law no. 429/2003, published in Official Gazette no. 758/29 October 2003 and re-

published in Official Gazette no. 767/31 October 2003.  
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organised administratively into communes, cities and counties, and that some cit-

ies may be declared municipalities under the law. The text must be completed 

with art. 121 para. (3) which implicitly recognizes the territorial administrative 

subdivisions of the municipalities, at the level of which deliberative and executive 

bodies of the local public administration can be constituted. The best known of 

these, which also benefit from a distinct regulation of their status and competence, 

are the six sectors of the municipality of Bucharest4.  

 The administrative-territorial organisation continues to have the same 

framework law that existed before the 'golden moment' (to use a sports expres-

sion, where people talk about the 'golden minute') represented by the Revolution 

of December 1989, i.e. Law no. 2/19685, in connection with which there was an 

attempt to replace it, it was repealed, briefly, but in the end it was maintained. 

 The provision is also developed by the Administrative Code, which de-

votes a separate title6 of its Part III to administrative-territorial units. 

 In connection with the regulation in the Code7, one problem I have al-

ready raised was that of the municipality, which the Administrative Code states, 

in Article 100, is an administrative-territorial unit declared as such by law. The 

observation stems from the fact that the municipality is not a separate adminis-

trative-territorial unit, but a category of town that has been declared a municipal-

ity by law. 

 One of the concerns that has been on the agenda of politicians since 1990 

has been the issue of regionalisation, based on the fact that the European Union 

has a Community Charter on Regionalisation, drawn up by the European Parlia-

ment,8 which defines a region as 'a territory which geographically forms a distinct 

unit or a similar unit of territory, in which there is continuity, in which the popu-

lation has certain common features and which wishes to preserve its specificity 

and develop it in order to stimulate the cultural, social and economic process'. 

 The notion of region is also mentioned in the Constitution, in art. 135 

para. (2) which establishes, among the state's obligations, at letter g) the applica-

tion of regional development policies in accordance with the objectives of the 

European Union. On this vein of European regulations, the creation of regions as 

administrative units of intermediate level, alongside counties, in Romania has 

been affirmed at the theoretical level9, but also promoted by draft legislation, and 

we refer to the Draft Law on the Revision of the Constitution, which was declared 

unconstitutional by Decision no. 80/2014 of the Constitutional Court.10 Among 

                                                           
4 We refer to the provisions of Chap. V of Title V of Part III devoted to the public administration 

of the municipality of Bucharest. 
5 Republished in Official bulletin no. 54/27 July 1981. 
6 This is Title IV. 
7 V. Vedinaș, Annotated Administrative Code, News. Comparative examination. Explanatory notes, 

Ed. Universul Juridic, Bucharest, 2021, p. 141.   
8 Adopted on 19 November 1988. 
9 I. Nicola, Considerations on regionalisation, in „Revista de Drept Public” no. 2/2013, pp. 28, 38. 
10 Published in Official Gazette no. 246/7 April 2014. 



Doctrina et Usu in Business Law                                                                                 14 
 

the "Innovations" that this "Draft" brought was the establishment of regions, 

which were to have separate administrative bodies, such as the prefect and sub-

prefect of the region11, but also autonomous authorities, namely regional councils 

and presidents of regional councils.  

 As the draft was invalidated by the Constitutional Court, the administra-

tive-territorial organisation remains that enshrined in the 1991 Constitution, re-

vised in 2003, in relation to which we will also develop the proposed theme. 

 

 2. The principles of deconcentration of public services and decentral-

isation, the pillars of the relationship between state and local self-govern-

ment in the development of local affairs 

 

 At the basis of the organisation and functioning of public administration 

in the democratic states of the world and Europe, including Romania, are the 

principles of local autonomy, deconcentration of public services and decentrali-

sation. In our opinion, all of these must be approached with reference to the recog-

nition of the central level and the state, through its authorities located at central 

and territorial level, to effectively maintain and exercise permanent control and 

supervision over the way in which the local level, understood to include both the 

basic and intermediate levels, exercises its powers. This is because all three prin-

ciples are exercised in accordance with the law, and the Administrative Code cur-

rently contains two separate titles in Part III on local public administration, one 

on decentralisation (Title II) and the other on the general regime of local self-

government (Title III).  

 As regards the deconcentration of public services, rules on this principle 

can be found in Part IV of the Administrative Code, which deals with prefects 

and deconcentrated public services.  

 In order to understand the relevance of these principles to the issue at 

hand, we will refer below to the meaning of each of them. We begin with local 

autonomy, which, as defined by the Administrative Code12, is "the right and ef-

fective capacity of local public administration authorities to resolve and manage, 

on behalf and in the interest of the local communities to which they are elected, 

public affairs, in accordance with the law". 

 We note from the content of this definition that the legislator confers full 

competence on local public administration authorities to resolve and manage pub-

lic affairs, but that this competence is exercised in accordance with the law. 

 Decentralisation, like local self-government, is the subject of a title in its 

own right, as we have seen, which naturally precedes that of local self-govern-

                                                           
11 D. M. Vesmaș, Regionalism and regionalisation, in E. Bălan, C. Iftene, G. Varia, D. Troanță, M. 

Văcărelu (coord.), Public Administration - between missions and budgetary constraints - Legal and 

managerial dimensions, ed. Wolters Kluwer, Bucharest, 2014, pp. 213-225.  
12 In art. 5 letter j). 
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ment. Why does it precede it and why does it do so naturally? Because, in prac-

tice, the content of local self-government is the result of a process of decentrali-

sation and devolution, whereby the State transfers to public authorities of a local 

self-government nature or of a State nature, as the case may be, the exercise of 

prerogatives and the provision of services that were originally its responsibility. 

 The legal basis for this transfer is to be found in Article 77(1), first sen-

tence, according to which "The Government, the ministries and other specialised 

bodies of the central public administration shall transfer powers to local public 

administration authorities at the level of communes, towns, municipalities or 

counties, as the case may be, (...)". The transfer does not take place in any case, 

the text further imposes two conditions: "the principle of subsidiarity and the cri-

terion of the geographical area of the beneficiaries, according to which the trans-

fer of competence for the provision of a public service is made to the level of 

local public administration that best corresponds to the geographical area of the 

beneficiaries". 

 The text is partly incorrect because, in our opinion, the sequence should 

have been reversed so that it becomes 'respecting the criterion of the geographical 

area of the beneficiaries and the principle of subsidiarity, according to which the 

transfer of competence for the provision of a public service is made to that level 

of local public administration which best corresponds to the geographical area of 

the beneficiaries', a proposal which we make de lege ferenda. Our proposal is 

justified by the fact that the final part of the text represents the meaning of the 

principle of subsidiarity, not the criterion of geographical area. Given the mean-

ing of local autonomy, which excludes subordination, it is obvious that there is 

no relationship of subordination between the state authorities and the local auton-

omous authorities to which the transfer has been made. 

 Decentralisation is characterised by the fact that powers are transferred 

to local self-government authorities, which also explains why it is closely linked 

to the latter; they are two sides of the same coin, which gives a new lease of life 

to the power of local authorities to decide their own fate independently, through 

the authorities they choose and which act on their behalf but on their own respon-

sibility. 

 Deconcentration, on the other hand, is also based on a transfer, this time 

to state authorities established in the territory, generically known as the decon-

centrated public services of the ministries and other specialised central govern-

ment authorities. Given the joint nature of the state, it is obvious that there is a 

relationship of subordination between the central state authorities and the territo-

rial state authorities. 

 

 3. Powers and relations 

 

 It should be pointed out at the outset that the Administrative Code does 

not use the term "local affairs", which we have used in our study. In our opinion, 
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by local business we mean private initiatives which exploit the opportunities of-

fered by a smaller or larger area, using local labour, natural and other resources, 

with the aim of developing that area and neighbouring areas, as well as the coun-

try. The powers of the two categories of public authorities, the deliberative and 

executive, are those that shape the content of the concept of local business, as 

follows. For the local council, Article 129 para. (2) we find three categories of 

powers involving the performance of local affairs: "a) powers concerning the ter-

ritorial administrative unit, its own organization, as well as the organization and 

functioning of the mayor's specialized apparatus, of public institutions of local 

interest and of autonomous companies and corporations of local interest; b) pow-

ers concerning the economic, social and environmental development of the com-

mune, town or municipality; c) powers concerning the administration of the pub-

lic and private domain of the commune, town or municipality". The County 

Council also exercises powers involving local development and affairs, as pro-

vided for in Article 173 (1) of the Administrative Code, which have a name that 

is reasonably close to those of local councils, such as "b) powers relating to the 

economic and social development of the county; c) powers relating to the admin-

istration of the public and private property of the county; d) powers relating to 

the management of public services of county interest". 

 As regards the executive authorities of local self-government, the mayor 

shall, according to Art. 155 para. (1) letter d), the powers relating to public ser-

vices provided to citizens of local interest, and the president of the county council, 

according to Art. 191 para. (1) letter e), the president of the county council exer-

cises the same kind of powers, but they concern public services of county interest. 

 We note that the local self-government authorities exercise prerogatives 

that concern and involve the development of local communities, which is a result 

and an objective of promoting local affairs. How do the deliberative and execu-

tive autonomous authorities collaborate in promoting this kind of activity? 

  A first form of expression of collaboration is through the prefect.  Ac-

cording to Article 123 of the Constitution, the prefect is the representative of the 

government at local level. By virtue of this role, which is also confirmed by Art. 

249 para. (1) of the Administrative Code, the prefect manages the deconcentrated 

public services of the ministries and other central public administration bodies in 

the territorial administrative units, as provided in para. (2) of the same article. By 

virtue of this role, the prefect performs, according to Article 252, duties related 

to ensuring the implementation at local level of government policies and the re-

spect of public order. 

 A second form is based on the fact that the ministry coordinating the de-

centralisation process is the ministry in charge of public administration, which, 

according to the law, approves initiatives and draft regulations on administrative 

and financial decentralisation, drawn up by the ministries and other specialised 

bodies of the central public administration. 

 Two committees operating at central level, the Interministerial Technical 
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Committee for Decentralisation and the Committee for Local Public Finance, are 

also mentioned. The former is responsible for the general coordination of the de-

centralisation process, while the latter, in addition to its role in the drafting of 

financial regulations, also plays an advisory role in the drafting and implementa-

tion of financial and fiscal decentralisation policies.  

 Representatives of the associative structures of local public administra-

tion authorities are also members of both committees. 

 The development of a state, of any state, is not chaotic. The Law no. 315 

of 28 June 200413, which regulates regional development policy and stipulates in 

Article 2 that it "shall (...) ) is the set of policies drawn up by the Government, 

through central public administration bodies, local public administration author-

ities and specialised regional bodies, in consultation with the socio-economic 

partners involved, with the aim of ensuring balanced and sustainable economic 

growth and social development of geographical areas constituted as development 

regions, improving Romania's international competitiveness and reducing the 

economic and social disparities between Romania and the Member States of the 

European Union"14. 

 We can state that the non-existence of the region as a category of admin-

istrative-territorial unit has led to the adoption of a regulation whereby Romania 

would be structured into development regions, with eight development regions 

currently operating in Romania15.   

 As a Member State of the European Union, Romania has enshrined in 

this law the fact that regional development policies are applied in accordance with 

both the general development objectives and priorities of Romania and the objec-

tives of the Union in the field of economic and social cohesion. Last but not least, 

we would like to mention that three principles underlie regional development pol-

icy, namely subsidiarity, decentralisation and partnership. This, in turn, is also 

                                                           
13 Published in Official Gazette no. 577 of 29 June 2004. It repealed Law no. 151/1998 on regional 

development in Romania, published in Official Gazette no. 265 of 16 July 1998. 
14 In developing this idea, see also Cristina Elena Popa Tache, Administrative Review and Reform 

Movements from the Perspective of International Investment Law, in Julien Cazala, Velimir 

Zivkovic (editors), Administrative Law and Public Administration in the Global Social System, 

(Contributions to the 3rd International Conference „Contemporary Challenges in Administrative 

Law from an Interdisciplinary Perspective”, October 9, 2020), ADJURIS – International Academic 

Publisher, 2020, pp. 212-217. 
15 These are: North-East Development Region - grouping the counties of Bacău, Botosani, Iași, 

Neamț, Suceava and Vaslui; 2. South-East Development Region - grouping the counties of Brăila, 

Buzău, Constanța, Galați, Vrancea and Tulcea; 3. South-Muntenia Development Region - grouping 

the counties of Argeș, Călărași, Dâmbovița, Giurgiu, Ialomița, Prahova and Teleorman; 4. South-

West Oltenia Development Region - grouping the counties of Dolj, Gorj, Mehedinți, Olt and 

Vâlcea; 5. West Development Region - grouping the counties of Arad, Caraș-Severin, Hunedoara 

and Timiș; 6. North-West Development Region - grouping the counties of Bihor, Bistrița-Năsăud, 

Cluj, Salaj, Satu Mare and Maramureș; 7. Centru Development Region - comprising the counties 

of Alba, Brasov, Covasna, Harghita, Mures and Sibiu; 8. Bucharest-Ilfov Development Region - 

comprising the municipality of Bucharest and Ilfov County. 
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the subject of a separate regulation, namely the Government Emergency Ordi-

nance no. 39/2018 on public-private partnership16, and its objective is the realisa-

tion or, as the case may be, the rehabilitation and (or) extension of an asset or 

assets that will belong to the heritage of the public partner and/or the operation 

of a public service. 

 

 4. Conclusions 

 

 As is recognised in contemporary doctrine, it is a feature of the times in 

which we live that private individuals are increasingly seeking to be directly as-

sociated with the activity of the State17. In fact, immediately after 1989, it was 

felt that the relevant state authorities in Romania were concerned to attract private 

agents or non-governmental structures, going beyond the traditional limits18.  

However, attracting them requires the creation of the legislative and institutional 

framework for achieving such an objective. Hence the conclusion that it is the 

state that is the driving force and also the platform on which this process of at-

tracting private initiative in its development is carried out, seen at both national 

and local or regional level. The administrative-territorial units cannot subrogate 

themselves to it. They act within the limits set by the legislature and the executive, 

in this case the government and the central administration. Moreover, this type of 

partnership involves two stages: the first requires a political decision, which ini-

tiates its implementation and creates the necessary framework for the partnership 

to come into being, and the second, administrative, which seeks to implement the 

political decision19.  

 We can see that, despite inconsistency and instability on the part of the 

legislator, demonstrated, among other things, by the fact that the penultimate reg-

ulation on the subject, represented by Law no. 233/201620, remained in force for 

only two years, being repealed by the current law, the regulatory and institutional 

framework necessary for the development of local business exists in Romania, so 

that Romania no longer occupies one of the embarrassing places at the bottom of 

the rankings for building development, especially at local level.  

  At EU level, a distinction is made between two types of public-private 

partnership: the purely contractual type, which is based on purely contractual re-

lations, and the institutional type, which involves a relationship between the pub-

lic and private sectors within a separate entity21.  

                                                           
16 Published in Official Gazette no. 427 of 18 May 2018. 
17 Ioan Alexandru, Theoretical considerations on public-private partnership, in „Revista de Drept 

Public” no. 1/2004, p. 28. 
18 A. Iorgovan, Political and legal realities regarding the involvement of private agents and non-

governmental structures in the provision of public services, in „Revista de Drept Public” no. 1/1995, 

p. 111 ff. 
19 Dana Apostol Tofan, Administrative Law, vol. II, ed. 5, Ed. C.H. Beck, Bucharest, 2020, p. 281. 
20 Published in Official Gazette no. 954 of 25 November 2016. 
21  Cătălin-Silviu Săraru, Administrative law. Fundamental problems of public law, Ed. C.H. Beck, 
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 These types of partnerships are developing and are beginning to gain mo-

mentum in Romania. They require the interest and action of local authorities, but 

also loyal cooperation between the central and territorial levels. All this means 

encouraging and boosting local business. Local authorities are best placed to un-

derstand the needs of local communities and, in accordance with the principles of 

decentralisation and subsidiarity, they must be the driving force in this process. 

They are the 'engine' that they 'start', but which must also be 'fuelled' by the centre. 

 

 Bibliography 

 
1. A. Iorgovan, Political and legal realities regarding the involvement of private 

agents and non-governmental structures in the provision of public services, in 

„Revista de Drept Public” no. 1/1995. 

2. C. E. Popa Tache, Administrative Review and Reform Movements from the Per-

spective of International Investment Law, in Julien Cazala, Velimir Zivkovic 

(editors), Administrative Law and Public Administration in the Global Social 

System, (Contributions to the 3rd International Conference „Contemporary Chal-

lenges in Administrative Law from an Interdisciplinary Perspective”, October 9, 

2020), ADJURIS – International Academic Publisher, 2020, pp. 212-217. 

3. C.-S. Săraru, Administrative law. Fundamental problems of public law, Ed. C.H. 

Beck, Bucharest, 2016. 

4. Constitution of Romania published in Official Gazette no. 233/21 November 

1991, revised by Law No. 429/2003, published in Official Gazette no. 758/29 

October 2003 and republished in Official Gazette no. 767/31 October 2003.  

5. D. Apostol Tofan, Administrative Law, vol. II, ed. 5, Ed. C.H. Beck, Bucharest, 

2020. 

6. D. M. Vesmaș, Regionalism and regionalisation, in E. Bălan, C. Iftene, G. Varia, 

D. Troanță, M. Văcărelu (coord.), Public Administration - between missions and 

budgetary constraints - Legal and managerial dimensions, ed. Wolters Kluwer, 

Bucharest, 2014, pp. 213-225.  

7. I. Alexandru, Theoretical considerations on public-private partnership, in „Re-

vista de Drept Public” no. 1/2004. 

8.  I. Nicola, Considerations on regionalisation, in „Revista de Drept Public” no. 

2/2013. 

9. V. Vedinaș, Annotated Administrative Code, News. Comparative examination. 

Explanatory notes, Ed. Universul Juridic, Bucharest, 2021. 

 

                                                           
Bucharest, 2016, pp. 179-180. 



  

Considerations Relating to the Termination of Criminal Action  

during Criminal Prosecution through Classification 
 

Professor Carmen Silvia PARASCHIV1 

 
 Abstract 

  The criminal action manifests concretely only when the crime was committed, 

and the conflict of criminal law arising from the commission of the anti-social act, is 

brought for resolution in a criminal trial. The prosecution activity represents the legal 

means by which the perpetrator is criminally sanctioned. The criminal action is personal 

because the criminal responsibility is personal, which requires a causal link between the 

person who is to be held criminally responsible (participant) and the committed act. The 

criminal action can be extinguished both in the criminal prosecution phase and in the 

trial phase (art. 17 CPP, art. 314-319 CPP, art. 396 CPP). 
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 1. General aspects regarding the criminal action 

 

 Regulated by Art. 14-Art 18 of the Code of Criminal Procedure, the crim-

inal action represents a basic institution in achieving the purpose of the criminal 

process, namely: the timely and complete ascertainment of the facts that consti-

tute crimes such as any person who has committed a crime should be punished 

according to its guilt and no innocent person should be held criminally responsi-

ble. 

 In the doctrine2, the criminal action is defined as a procedural means 

through which the conflict of criminal law born as a result of the commission of 

a crime is brought before the judicial bodies to be resolved. 

 Therefore, the criminal action is susceptible under two aspects: a sub-

stantive aspect and a procedural aspect.3 

 As far as the substantive side is concerned, the purpose of the criminal 

action is to bring to criminal responsibility the persons (perpetrators, co-perpe-

trators, accomplices, instigators) who contributed to the commission of the crime. 

                                                           
1 Paraschiv Carmen Silvia, Faculty of Law, „Titu Maiorescu” University of Bucharest, Romania, 

paraschivcrmn@yahoo.com   
2 Bogdan Micu, Alina-Gabriela Păun, Radu Slăvoiu, Procedură penală. Curs pentru admiterea in 

magistratura și avocatură, Ed. Hamangiu, Bucharest, 2015, p. 30-40. 
3 Nicolae Volonciu, Andreea Simona Uzlău, Raluca Moroșanu, Victor Vadiza, Daniel Atasiei, Cris-

tinel Ghigheci, Corina Voicu, Georgiana Tudor, Teodor-Viorel Gheorghe, Catalin Mihai Chiriță, 

Noul Cod de Procedură Penală comentat, Ed. Hamangiu, Bucharest, 2015, p. 52-65. 
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 From a procedural point of view, the criminal action is regarded as a legal 

instrument, through which criminal conflicts resulting from the commission of 

the incriminated act are brought before the judicial bodies. 

 Indicated in Art. 14 paragraph (1) of the CPC, the object of the criminal 

action is to prosecute the persons who have committed crimes, it must ensure 

throughout the criminal process the effectiveness of the criminal prosecution. 

 Both in the criminal investigation phase and in the trial phase, the crimi-

nal action can be extended both with regard to other material acts that are included 

in the content of the crime and with regard to other persons, participants in the 

crime, thus being able to amplify the initial object of the criminal action. 

 The criminal action has the following characteristics: 

 1. The criminal action, first of all, is a public action, being exercised by 

the state, through the Public Ministry. 

 2. Secondly, it is a mandatory action, in the sense that it must be exercised 

whenever the conditions provided by law are met. 

 3. It has a personal and indivisible character. Personal, as it cannot be 

exercised against persons other than those who directly or indirectly participated 

in the commission of the crime, and indivisible, in the sense that it must be exer-

cised against all participants in the commission of the crime. 

 4. It is irrevocable and unavailable. With regard to irrevocability, the 

criminal action can no longer be withdrawn, but the criminal prosecution can be 

abandoned for lack of public interest, the preliminary complaint can be with-

drawn or reconciliation with the perpetrator can take place. 

 The participants of the criminal action are represented by active subjects 

and passive subjects. Thus, the rule constitutes the fact that the active subject of 

the crime becomes the passive subject of the criminal action. The generic passive 

subject of any crime is the state, as the holder of the right to enforce compliance 

with the criminal law. Therefore, the state will be the main holder of the criminal 

action, through the Public Ministry. 

 By way of exception, active subjects can be the Chamber of Deputies and 

the Senate, which in a joint session decide to indict the President of Romania for 

high treason.4 

 The passive subject of the criminal action is always the person who com-

mitted the crime and who, during the entire criminal process, can have several 

qualities: perpetrator, suspect, defendant or convicted. 

 The perpetrator is the person against whom the criminal investigation has 

not been initiated or the person regarding whom the criminal investigation has 

been initiated, but the prosecutor has not ordered the continuation of the criminal 

investigation in personam (against the suspect). 

 The suspect is the main procedural subject against whom there are data 

and evidence from which there is a reasonable suspicion that he has committed a 

                                                           
4 Mihail Udroiu, Procedură Penală, Partea Generală, Noul Cod de Procedură Penală, Ed. C.H. 

Beck, Bucharest, 2015, p. 104-126. 
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crime. 

 The defendant is the natural or legal person, a party to the criminal pro-

cess, against whom the criminal action was initiated, as there is evidence from 

which it follows that he committed a crime. 

 The convicted person is the person against whom a punishment has been 

applied by a court decision, definitive or even non-definitive. 

 

 2. General considerations regarding cases that prevent the exercise 

of criminal action 

 

 The cases that prevent the initiation and exercise of the criminal action 

are exhaustively listed in Art. 16 CPP and are divided into two categories: cases 

determined by the lack of legal basis for the criminal action provided for in letters 

a)-d) and cases determined by the lack of object provided by letters e)-j). 

 • The cases provided for by Art. 16 para. (1) letters a)-d) of the CPP lack 

grounds for criminal action as they exclude criminal liability by their existence. 

These cases are the following: 

 - the fact does not exist - Art. 16 para. (1) letter a) CPP; 

 - the act is not provided for by the criminal law or was not committed 

with the guilt required by the law-Art. 16 paragraph (1) letter b) CPP; 

 - there is no evidence that a person committed the crime - Art. 16 para. 

(1) letter c) CPP; 

 - there is a justifying or non-imputability cause - Art. 16 para. (1) letter 

d) CPP. 

 • Cases from Art. 16 paragraph (1), letters e)-j) of the CPP, the criminal 

action lacks an object and make it impossible to hold the offender criminally lia-

ble. 

 - there is no prior complaint, authorization or notification of the compe-

tent body or another condition provided by law, necessary for the initiation of the 

criminal action - Art. 16 para. (1) letter e) CPP; 

  - the amnesty or prescription has intervened, the death of the suspect or 

the accused natural person or the removal of the suspect or the accused legal per-

son has been ordered - Art. 16 para. (1) letter f) CPP; 

 - the prior complaint has been withdrawn, in the case of crimes for which 

its withdrawal removes criminal liability, reconciliation has taken place, or a me-

diation agreement has been concluded under the conditions of the law - Art. 16 

para. (1) letter g) CPP; 

 - there is a cause of non-punishment provided by law - Art. 16 para. (1) 

letter h) CPP; 

 - there is res judicata authority - Art. 16 para. (1) letter i) CPP; 

 - there was a transfer of procedures with another state, according to the 

law - Art. 16 para. (1) letter j) CPP. 
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 3. Considerations regarding the termination of the criminal action 

during the criminal prosecution by classification 

 

 As a rule, the criminal action is extinguished on the basis of a final court 

decision, whether it is a conviction, waiver of the application of the penalty, post-

ponement of the application of the penalty, acquittal or termination of the crimi-

nal process. 

 The exception is represented by the cases in which the criminal action is 

extinguished before the process is resolved based on a court decision, namely, 

even during the criminal investigation, through a solution of classification or 

abandonment of the criminal investigation ordered by the prosecutor. 

 During the criminal investigation, the criminal action can be extinguished 

by the solution of the classification or that of the waiver of the criminal investi-

gation given by the prosecutor. 

 Regarding the classification, it can be defined as a solution ordered by 

the prosecutor by ordinance, either ex officio or at the proposal of the criminal 

investigation bodies, both before the start of the actual criminal investigation and 

after the start of the criminal investigation, regardless of whether the criminal 

action was or was not set in motion. 

 The classification can also be ordered by indictment, in a situation where 

there are several defendants, and for some of them it was ordered to be sent to 

court, and for the others the classification was ordered. 

 Therefore, there are two cases that determine the disposition of the clas-

sification: as a solution to not prosecute or when an incident is found in one of 

the cases provided by art. 16. 

 1. The classification, exclusively as a solution of non-criminal prosecu-

tion5, is ordered when the notification act does not meet the essential conditions 

provided by law. 

 Thus, according to art. 305 paragraph (1) of the CPP "the start of the 

criminal investigation is ordered only in the hypothesis in which the referral act 

meets the conditions provided by law". The provisions of this article will be ap-

plicable if the judicial body was notified by complaint, denunciation or even prior 

complaint, not being applicable in the situation where the competent judicial body 

was notified ex officio. 

 In the provisions of art. 294 paragraph (2) of the CPP states that upon 

receipt of the denunciation or complaint, the judicial body is not automatically 

vested, but it has the obligation provided by law to examine whether the essential 

conditions of form or substance have been met (for example, the act is not de-

scribed or missing CNP) of such notification, and in the event that it is found that 

it does not comply with the requirements provided by the criminal procedural 

                                                           
5 Nicolae Volonciu, Andreea Simona Uzlău, Raluca Moroșanu, Victor Vadiza, Daniel Atasiei, Cris-

tinel Ghigheci, Corina Voicu, Georgiana Tudor, Teodor-Viorel Gheorghe, Catalin Mihai Chiriță, 

op. cit., p. 52-65. 
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norm and the judicial body considers that it cannot be notified ex officio, a clas-

sification solution will be issued. 

 Regarding the denunciation, this is the knowledge made by a person (nat-

ural or legal) regarding the commission of a crime. 

 The denunciation shall be made in writing and shall include the signature 

of the declarant, otherwise it shall be considered a simple information about the 

committed deed, or oral, in which case it shall be recorded in a report by the 

judicial body that receives it, as well as by via electronic mail only if it is certified 

by electronic signature and will contain: the surname, first name, personal nu-

merical code, quality and domicile of the whistleblower or, for legal entities, the 

name, headquarters, unique registration code, fiscal identification code, registra-

tion number in the trade register or registration in the register of legal entities and 

the bank account, the indication of the legal or conventional representative, the 

description of the act that forms the subject of the complaint, the indication of the 

perpetrator and the means of proof if they are known. Thus, drawn up, the com-

plaint will be submitted to the criminal investigation body, with the mention that 

the complaint submitted to a non-competent judicial body will be sent adminis-

tratively to the competent one. 

 In the event that the person who wishes to file a complaint lacks legal 

capacity (persons who have not reached the age of 14 or is prohibited by the 

court), the legal representative will file the complaint, and for those with limited 

legal capacity (minors with age between 14-18 years) the complaint will be made 

with the consent of the persons provided by law - legal guardian or guardianship 

authority. 

 It should be stated that the denunciation can be formulated even by the 

person who committed the crime, in which case we are in the presence of a self-

denunciation, and in most cases in the legislation this situation would be equiva-

lent to a cause of non-punishment6 or a cause of reduction of the punishment. The 

anonymous report or the one in which a false identity is indicated (pseudo-report) 

cannot constitute an act of notification, but based on it the judicial bodies could 

be notified ex officio. On the other hand, the complaint cannot be made through 

the representative nor through procedural substitutes (a spouse for the other 

spouse or the adult child for the parent). 

 If the criminal investigation body, after analyzing the complaint, finds 

that it does not meet non-essential form conditions or if, for example, the descrip-

tion of the act is incomplete, it will return the complaint administratively in order 

to fill in the gaps. However, if it is found that the denunciation lacks essential 

conditions of substance or form, the classification will be ordered. 

 The complaint, another way of notifying the criminal investigation bod-

ies, is the notification made by a natural or legal person, victim of a crime, about 

                                                           
6 Example - Art. 290 para. (3) of the Criminal Code - self-denunciation of the briber, who will not 

be punished if he denounces the deed before the criminal investigation body has been notified about 

it. 
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the commission of the act. 

 The complaint will be filed both personally and through the procedural 

substitutes or through the representative. In the complaint, the injured person is 

not obliged to indicate the legal classification of the deed. 

 With regard to the form and the other conditions that must be met for the 

complaint to constitute an act of notification, the remarks made during the anal-

ysis of the complaint also apply to the complaint. 

 2. The second classification case ordered during the criminal investiga-

tion is represented by the incidence of a case from art. 16 CPP. 

 First of all, the cases from art. 16 of the CPP can even result from the 

content of the referral act that passed the admissibility filter of the criminal in-

vestigation bodies, thus ordering the classification as a solution of non-criminal 

prosecution. 

 Secondly, these cases of preventing the start of the criminal prosecution 

or the exercise of the criminal action can occur after the start of the criminal pros-

ecution in rem, thus preventing the continuation of the criminal prosecution in 

personam. 

 Therefore, the solution to the classification on these two grounds is or-

dered by the prosecutor, ex officio or at the proposal of the criminal investigation 

bodies, which in their activity of carrying out the criminal investigation can draw 

up a reasoned report by which to propose the classification. The report drawn up 

in this way will be forwarded together with the work carried out to the prosecutor 

supervising the criminal investigation. The latter, after examining the proposal, 

will be able to adopt the following solutions: 

 • Orders the classification by ordinance when it considers the proposal 

fully founded or if it discovers new arguments either on the same grounds or on 

different grounds; 

 • Order the classification when the proposal is only partially justified, for 

example when the classification proposal concerns several facts or several per-

sons, and only with regard to some of them the classification can be ordered; 

 • Returns the file to the criminal investigation body in order to continue 

the criminal investigation when the classification proposal is not founded. 

 • The classification, cause that extinguishes the criminal action, can also 

be ordered when the criminal investigation bodies send the prosecutor supervis-

ing the criminal investigation a reasoned report with a proposal to send to court. 

The report will include the description of the legal and factual elements on which 

the classification solution is based and will be subject to the prosecutor's exami-

nation in terms of meeting the legal conditions. Following this examination, the 

prosecutor can adopt the proposal or reject it, as the case may be. Also, the pros-

ecutor can totally or partially appropriate the arguments from the report of the 

criminal investigation bodies, in which case he will no longer be obliged to justify 

the classification order, or he can come up with new arguments to order the clas-

sification. 



Doctrina et Usu in Business Law                                                                                 26 
 

 As I stated previously, the classification solution is ordered by an order 

by the prosecutor. The ordinance must include both the mentions provided by art. 

286 paragraph (2), namely: the name of the prosecutor's office and the date of 

issuance; the name, surname and capacity of the person who prepares it; the deed 

that is the object of the criminal prosecution, its legal framework and, as the case 

may be, data regarding the quality of the suspect or defendant; the object of the 

procedural act or measure, or as the case may be, the type of solution, as well as 

their factual and legal reasons; data related to insurance measures, medical safety 

measures and preventive measures taken during the follow-up; other mentions 

provided by law; the signature of the person who drew it up as well as other legal 

provisions relating to: 

 a) Lifting or maintaining precautionary measures. Precautionary 

measures are procedural measures to make available the immovable or movable 

assets of the suspect, the defendant or the civilly responsible party and are aimed 

at avoiding their concealment, destruction, alienation or evasion from prosecution 

in order to be subject to special or extended confiscation or to guarantee the exe-

cution of the penalty of the fine or the legal expenses or the repair of the damage 

caused by the crime. 

 Assets of public authorities or institutions or of another person under 

public law cannot be the subject of insurance measures; the assets exempted from 

compulsory pursuit according to the civil law as well as the immovable properties 

of minors and prohibited persons before the pursuit of their movables. 

 From the provisions of art. 315 paragraph (2) sentence II of the CPP it 

appears that the precautionary measures taken in order to guarantee the execution 

of the repair of the damage are always maintained, in case of classification they 

cease by law if the injured person does not exercise the civil action before the 

civil court within 30 of days from the communication of the ranking solution.7 

 b) Return of seized goods or deposit. With regard to the notion of assets 

seized, they concern both the assets seized during the on-site investigation as well 

as those seized following the search of the vehicle, home or personal, with the 

mention that as a rule these assets are kept by the judicial bodies until the case is 

finally resolved , with the exception of goods that are not subject to confiscation, 

in which case they will be returned to the person to whom they belong if this does 

not hinder the discovery of the truth. 

 The return of things is ordered at the request of any interested person if 

he claims a right to them or ex officio by the prosecutor by order or by the judge 

of rights and liberties by conclusion, during the criminal investigation, by the 

judge of the preliminary chamber in the preliminary chamber procedure or by the 

court during the trial.8 

                                                           
7 Bogdan Micu, Alina-Gabriela Păun, Radu Slăvoiu, op. cit., p. 30-40. 
8 Mihail Udroiu, Fișe de procedură penală, Partea generală, Partea specială, Ed. Universul Ju-

ridic, Bucharest, 2015, p. 104-126. 
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 Regarding the bail, this is the amount of money deposited by the defend-

ant to whom the preventive measure of judicial control on bail was applied during 

the criminal trial. In accordance with the provisions of art. 241 paragraph (1) let-

ter b) CPP, following the classification, the judicial control on the bail ceases by 

law and thus by the same ordinance the restitution of the bail must be ordered. 

 c) Referral to the judge of the preliminary chamber to take the secu-

rity measure of the special confiscation. The special confiscation consists in 

"the forced and free transfer into the property of the state of certain goods belong-

ing to the person who has committed a certain deed provided by the criminal law, 

the possession of which by the perpetrator, due to the nature of the respective 

goods or their connection with the commission of the deed, presents the danger 

the commission of new acts provided for by the criminal law."9 

 In the provisions of art. 112 of the Criminal Code expressly lists the cat-

egories of goods subject to special confiscation, namely: the goods produced by 

the commission of the act provided for by the criminal law (that is, those goods 

that came into existence by the commission of the act, examples: fake banknotes, 

falsified medicines, etc.); assets that were used, in any way, or intended to be used 

to commit an act provided for by the criminal law, if they belong to the perpetrator 

or if, belonging to another person, he knew the purpose of their use (for example, 

the knife or weapon with which the crime of murder was committed); the goods 

used, immediately after the commission of the act, to ensure the escape of the 

perpetrator or the preservation of the benefit or the product obtained, if they be-

long to the perpetrator or if, belonging to another person, he knew the purpose of 

their use; the assets that were given to determine the commission of an act pro-

vided for by the criminal law or to reward the perpetrator (e.g.: the amount of 

money given to the thief who broke a safe in which important documents were 

found10); the goods acquired by committing the act provided for by the criminal 

law, if they are not returned to the injured person and to the extent that they do 

not serve to compensate him; assets whose possession is prohibited by criminal 

law. 

 d) Referral to the preliminary chamber judge with a proposal for 

total or partial cancellation of a document. Entries found to be false will al-

ways have to be abolished, even if a person cannot be held criminally liable, the 

statute of limitations has expired or, for example, the prior complaint has been 

withdrawn. 

 e) Reporting to the competent court according to the provisions of 

the special law11 on mental health, regarding the disposition of involuntary 

internment. Medical internment is a safety measure and involves the forced in-

                                                           
9 Constantin Mitrache, Cristian Mitrache, Drept Penal Roman, Partea generală, Ed. Universul Ju-

ridic, Bucharest, 2014, p. 123. 
10 Ibid, p. 123. 
11 Law no. 487/2002 on mental health and the protection of people with mental disorders. 
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ternment of the offender who is in a state that presents a social danger, in a spe-

cialized medical facility in order to recover or obtain an amelioration of mental 

illness or drug addiction as a result of drug use. psychoactive substances.12 

 This security measure can be taken temporarily during the criminal pro-

cess to remove a current and concrete social danger. 

 Regarding the competent court to rule on involuntary hospitalization, it 

is the one in whose jurisdiction the medical unit is located. 

 f) Judicial expenses. Judicial expenses include: the sums of money nec-

essary for the execution of procedural documents, for the administration of evi-

dence, the preservation of material evidence, the fees of lawyers or experts, as 

well as other expenses. 

 With regard to these, the ranking order will mention the expenses ad-

vanced by the state, those incurred by the parties or by the procedural subjects. 

In addition, the prosecutor will have to determine who is responsible for these 

expenses depending on the procedural fault. 

 g) Details of interim safety measures, if such measures have been 

taken. The purpose of safety measures is to "remove a state of danger and prevent 

the commission of the acts provided for by the criminal law".13 

 According to art. 108 of the Criminal Code, the security measures are: 

compulsory medical treatment, medical hospitalization, prohibition of occupying 

a position or exercising a profession, special confiscation and extended confisca-

tion. Therefore, if such measures were taken in relation to the perpetrator, they 

will be mentioned in the ordinance. 

 h) Finding the legal termination of the preventive measures and, if the 

preventive measure was deprivation of liberty, the disposition of the immediate 

release of the detained or arrested person, if he is not detained or arrested in an-

other case. 

 If the defendant is deprived of liberty, the prosecutor will notify the ad-

ministration of the place of detention by address in order to immediately set him 

at liberty. 

 After all this has been mentioned in the filing order, a copy will be com-

municated to the person who made the referral, the suspect/defendant and other 

interested persons, even if the latter have any capacity in the case or not. 

 

 4. Conclusions 

 

 In the filing order, the prosecutor has the obligation to mention the factual 

and legal reasons, an obligation that does not exist if he has appropriated the ar-

guments contained in the proposal submitted by the criminal investigation bodies. 

 The reason for the notification of the classification order is given by the 

                                                           
12 Constantin Mitrache, Cristian Mitrache, op. cit., p. 123. 
13 Art. 107 of the Criminal Code. 
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fact that it can be challenged with a complaint according to art. 340 CPP in con-

junction with art. 339 CPP. But the law does not provide for the communication 

of the classification solution if it was ordered by indictment together with the 

solution of sending to court. 

 The criminal action, the basic institution of the criminal process through 

which the criminal is brought before the court to be punished according to the 

criminal law, has a special role in the entire criminal process. 

 It is basically a legal instrument at the disposal of the judicial bodies, 

which prosecute and punish the persons, whether natural or legal, who violate the 

criminal law and fall under it. 

 During the criminal process, in order to achieve its goal provided by law, 

the criminal action knows certain phases, among which: its initiation, exercise, 

exhaustion or termination. As for the exhaustion of the criminal action, this im-

plies the resolution of the case through a final court decision, thus achieving its 

finality, the goal has been achieved, because a conviction has been pronounced, 

bringing the person to criminal responsibility to the end guilty, or the unjustly 

accused person was defended from liability and the consequences of the wrong 

involvement in the criminal case were thus removed. 

 The termination of the criminal action occurs in all cases when, by the 

provisions of the law, the functional capacity of the criminal action disappears 

and it is not allowed to exercise it further until exhaustion. The termination of the 

criminal action may take place before its initiation, whenever the existence of one 

of the causes provided for by art. 16 of the Code of Criminal Procedure, before 

the competent bodies have initiated the criminal action. However, the termination 

of the criminal action takes place, frequently and after its initiation, during the 

criminal investigation through the following solutions: dismissal, abandonment 

of the criminal investigation or during the trial through: postponement of the ap-

plication of the penalty, waiver of the application of the penalty, acquittal or ter-

mination of the process criminal. 
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Digital Economy Law a Reality Manifested in Legal Reports of  
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Lecturer Manole Decebal BOGDAN1 

 
 Abstract 
 Online transactions are a certainty of the moment in all social and economic 

fields. Digital economy has been part of everyday normality for a long time. The legisla-

tion that regulates legal relations is not updated and there is no clear perspective by 

which to confirm the imposition of "digital economy law" in society. The acts of com-

merce, services, and production in which the digital society participates (hard, software, 

networks and augmented reality) develop, in themselves, a number of legal subjects and 

a large palette of contractual or tortious civil responsibilities that do not have a clear 

regulation. Through this research, we are trying to launch a current and forward-looking 

topic to the public professional debate to lay the foundations for the "Digital Economy 

Right". The research methods used are observation of flows and case studies of "artificial 

intelligence" used through software in the private and public economy; reporting of legal 

subjects involved in legal relations to the legal norm. The implications of the study are 

relevant for the whole society, but also for legal professionals. The results constitute 

benchmarks for the debate and drafting of the future legal norms necessary to harmonize 

the international legislation of classical law with the law of artificial intelligence. 

 

 Keywords: artificial intelligence law; the right of the digital economy; digitali-

zation of society; law and digitization.  

 

 JEL Classification: K13, K24, K33  

 

 

1. Introductory  

 

 Law with all its sub-branches is a science that accompanies the behavior 

of individuals in society. For society to prosper, the norms of social conduct and 

acceptance of the hierarchy of people in society were accompanied by rules of 

law. Failure to comply with these irregularities has attracted deviant behavior, 

sanction measures and compensatory corrections in favor of the injured parties. 

Society evolves, the economy evolves and necessarily and legal norms evolve, 

because of the newly created legal relations. 

 Contemporary society through its exponential development generates 

regulatory needs in newly emerging fields. The norms of commercial law, com-

petition law, banking and tax law no longer meet the needs of a hybrid society 

consisting of the classic, conservative society and the digital society based on 

artificial intelligence processes and augmented reality. 
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 The effects of digitization are evident in society. Artificial intelligence 

and augmented reality are elements that support people and administration. The 

daily problem of using programs (software) is a reality accepted by contemporary 

society. We can say that digitization and its effects will not bypass the Law. 

 The reality of the moment presents us with a beautiful, integrated picture 

in which we have both classic social solutions to society's problems, but at the 

same time solutions offered by artificial intelligence. We consider artificial intel-

ligence a complex consisting of machine (hard) – program (soft) – database sup-

port (server) – wired or wireless communication networks and on-site or online 

management. Some researchers2 say „Artificial Intelligence (A.I.) as a single and 

consolidated discipline it might be better to consider as a set of different technol-

ogies that are easier to define individually. This set can include data mining, ques-

tion answering, self-aware systems, pattern recognition, knowledge representa-

tion, automatic reasoning, deep learning, expert systems, information extraction, 

text mining, natural language processing, problem solving”. 

 Intelligent agents, logic programming, machine learning, artificial neural 

networks, artificial vision, computational discovery, computational creativity. 

Therefore artificial “Self-aware” or “conscious” systems are the products of one 

of these technologies. 

 Society must relate to the digital society, not only through flows of use 

ordered by humans, but also through responsibilities and legal relations newly 

created by the context of evolution and insufficiently assumed. 

 For a better understanding of our research through this paper, we pose 

the question to debate and challenge the reader or researcher: 

 1. How much civil liability and in what percentage belongs to the legal 

subjects if a machine with artificial intelligence causes damage to a damaged le-

gal subject? 

 2. What is the liability of the hard drive manufacturer? 

 3. What liability does the software manufacturer have? 

 4. Is the seller responsible for: the program, the robot, the provider of 

data traffic and the Internet? 

 5. Who is liable for the improper action of the robot (automation) based 

on a self-learning algorithm superior to the programming algorithm? Is the soft-

ware manufacturer still responding? 

 6. Who is responsible and to what extent for certain mechanical failures 

caused by wrong software decisions, which affect the integrity and life of other 

people, third parties or customers? 

 7. How can we sue a digital technology provider company that does not 

have an actual registered office and registered office under the jurisdiction of a 

state or union of states? 

                                                           
2 Kontos, John (2021). Artificial Intelligence, Machine Consciousness and Explanation. Academia 

Letters, https://doi.org/10.20935/AL1709. 
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 8. How can we recover the price paid for a product that the supplier col-

lects in virtual currency but does not deliver the product? 

 There are only a few milestones with legal relations that cannot be solved 

based on the current legislation regarding civil law, commercial law, even in a 

context of constitutional law. In this paradigm, we started our research on the 

field of Digital Economy Law. 

 

2. The horizon of knowledge  

 

 Society evolves, legal relationships based on acts and facts of trade or 

production are a reality, and solving "exceptional" cases is very complicated, 

since in some segments we don't even have the identification of the terms as a 

"common glossary". 

 This equation has many unknowns, and the Law of the Digital Economy 

is imposed, as the digital economy is part of our lives. Every day we access in-

ternet pages, get information, buy products or services from all over the world on 

a firm order basis. We pay the price of the product or service using the bank card 

or the software provided by the banks. After choosing, ordering the product, and 

paying the price, all we must do is wait for the product at home with delivery by 

courier or postal service. There are situations in which the legal object in the 

digital economy is not a product with physical values, being a product with digital 

values (software, e-book, photos, movies, etc.). There are situations where digital 

platforms offer us the support to invest on the stock market or in investment funds 

without going to the headquarters of the brokerage company. We can visualize 

the trajectory of the account, anticipating the profit or accepting the loss of the 

investment. 

 In this situation, the legal subjects in the digital economy are more nu-

merous and different than in the classical economy. Some may identify them-

selves as natural or legal persons under private law, other operators are anony-

mized3. In the case exemplified above we can exclude only the company that 

transports (the courier), but the seller and the buyer are two definite and active 

legal subjects. This is where the uncertainty of identifying the seller can some-

times come in, who may be hiding under a fake name with a dynamic digital 

identity (IP). We identify a few legal issues which, however, have not been suf-

ficiently debated and do not have solutions for resolution at this time. 

 The lack of state/union/federal authority to certify the quality of the sub-

ject of law in the online environment, but also its creditworthiness, creates a 

great difficulty. If a partner does not honor its commitments or has released erro-

neous, false information regarding the subject of the transaction, the jurisdiction 

of the dispute may be uncertain. A partner who delivers a product from a ship 

                                                           
3 Anonymization is a data processing method that removes or modifies personally identifiable in-

formation. Thus, anonymized data is obtained, which cannot be associated with a specific person. 
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located in international maritime waters, without being established as a legal en-

tity under private law affiliated to a state or a union, is difficult to trans liability. 

It is true that the digital society has its own value system which is certified and 

validated by the trust of the parties. Legal subjects in the digital economy who do 

not comply with the standards of business morality are removed by blocking fu-

ture access to the business. Internet addresses in these cases are flagged as unsafe 

and non-compliant by search engines. Until the unlocking, this subject of law, the 

merchant, makes a few more victims. After blocking it can metamorphose under 

another digital identity or hard identity (MAC COD).  

 Without a doubt we believe that the Law of the digital economy cannot 

exist without the Law of artificial intelligence. The two branches of law are mu-

tually based on the understanding of social and economic phenomena in society 

run on the machine-soft-server-network complex. 

 

3. Evolution analysis  

 

 Digital society is not autonomous, but it tends to take control of human 

society to begin with. Man, little by little, is giving up activities in favor of robots 

and software. Neuropsychic abilities lose their sharpness and man remains cap-

tive to computer applications that at first generate motor comfort, and then gen-

erate neuron dependence on the software's decision. 

 Researchers in the field of legal sociology and law have, in a short time 

horizon, to debate the dependencies and interdependencies of human activities in 

relation to digitized activities. These elements create extremely complex legal 

relationships. In addition to personal responsibilities, for fortuitous cases or force 

majeure, there are elements of liability for the deed of the artificial intelligence 

complex that can act independently of human decision, based only on the pro-

gramming algorithm. In the next sequence, the researchers must provide the po-

litical decision-maker with results and solutions from which to derive how and to 

what extent "artificial intelligence" must enter human life. Clarifications and an-

swers are needed regarding the intrusion of the digital society into the private life 

of the natural person. The use of digital resources must not distort fundamental 

human rights. These fundamental rights, universally recognized, are sometimes, 

in some places, not well respected, but it is a local problem with political causes, 

in general. These clarifications will prevent society from sliding into a digital 

dictatorship. The intrusion of the Artificial Intelligence complex into people's 

lives can be a spectacular and dangerous phenomenon because billions of people 

around the world are simultaneously connected and exposed to the Internet. Many 

depend on digital resources for professional, commercial, and everyday human 

needs. Thus, a small number of people who can hold rights with access control to 

digital social media platforms, with many users, can fundamentally change the 

public attitude towards value and non-value. Digital dictatorship is more danger-
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ous than classic local dictatorship because it affects an impressive number of peo-

ple, and the perpetrator is anonymized. 

 Population manipulation is a very simple matter in the online environ-

ment. Billions of citizens are captive to a single intra-society electronic commu-

nication network. A false information can be presented as real and will be ac-

cepted by an overwhelming majority of customers, people, using the network. 

The source of fake news can be easily hidden. Currently, the rules and policies of 

online social media platforms are the prerogative of the company that manages 

the platform. As an example: not long ago we could observe electoral distortions 

at the level of large states through manipulation and fake news. The international 

community: took note, observed, and did not take any measures, as the socio-

electoral phenomena were to the "joy" of some and the "sadness" of others. In an 

electoral context, the incumbent president and candidate for a new mandate for 

the presidency of the United States of America, had his right to communicate 

with supporters through a social network suspended. Thus, an asymmetry of com-

munication between the candidates was created. These days, the network has a 

different shareholder, the presidential account has been unlocked on the social 

network. 

 The electoral law does not provide for and does not provide for sanctions 

and control of the online communication environment. 

 Experiments or pioneering in the processes in which artificial intelli-

gence intervenes, processes in which we also include the digital economy, be it 

political-administrative or private, are at the beginning and affect society and so-

ciety's civilization to a non-disturbing extent. 

 We ask a rhetorical question: How should the state act when its existence 

is threatened by a complete digitization?4 

 Artificial intelligence systems are known to be high risk5. They are sys-

tems that may harm the health and safety of individuals or may have a risk of 

negative impact on fundamental rights. Biometric identification of natural per-

sons at a distance "in real time" and after a time `t` and classification of social 

credit can cause problems.  

 The management and operation of critical infrastructure through artificial 

intelligence systems (road traffic operation, water supply, methane gas supply, 

heating systems and electricity supply) can create serious problems for authorities 

and citizens. „The damage to privacy in cities is increasing because residents 

have no real alternatives. They cannot avoid being in the public sphere or using 

                                                           
4 See Cristina Elena Popa Tache, Defense or cooperation between states and international investors 

in times of crisis?, „Juridical Tribune-Tribuna Juridica” Volume 11, Special Issue, October 2021, 

pp. 390 et seq. 
5 Proposal for a Regulation of the European Parliament and of the Council laying down harmonised 

rules on artificial intelligence (artificial intelligence act) and amending certain union legislative 

acts, Brussels, 21.4.2021 COM(2021) 206 final 2021/0106 (COD). 
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transport systems”.6 

 It is known that educational and professional training processes can be 

affected. Artificial intelligence systems can be used to determine the access or 

allocation of natural persons to educational and professional training institutions. 

Another use may be in the assessment of students in educational and vocational 

training institutions. 

 In public administration there are artificial intelligence systems intended 

to be used by public authorities or on behalf of public authorities to assess the 

eligibility of natural persons for public assistance benefits and services, as well 

as to grant, reduce, revoke, or claim such benefits and services. Artificial intelli-

gence can prioritize the dispatch of first responders in an emergency, including 

fire and medical assistance. 

 The question makes sense because financial flows are digitized and es-

cape the control of state authorities. Digitized financial markets are created, 

which cannot be properly controlled and taxed. There will also be citizens who 

migrate as tax stateless to the digital cloud havens, where the patrimonial value 

is kept in virtual currencies. Virtual currencies, even if they have a high degree 

of volatility, are havens for wealth gained from tax evasion. The European Union 

has implemented a program also implemented in Romania7 which establishes the 

cyber resilience testing framework, by carrying out simulated cyber attacks, with 

a high degree of complexity and based on information about the vulnerabilities 

and threats to which the entities are subjected in reality, called the framework 

TIBER-RO. The Regulation applies to financial market infrastructure adminis-

trators within the monitoring area of the National Bank of Romania, as well as to 

credit institutions designated as critical participants in financial market infrastruc-

tures. Institutions participating in financial market infrastructures, which are not 

designated as critical participants, can perform the TIBER-RO test voluntarily. 

 Our knowledge regarding the environment of action of artificial intelli-

gence, of the law of the digital economy leads us to state: 

 The digital society is a reality that fully manifests itself in everyday life 

and captures larger and more important segments of the classical economy. 

 A law of the digital economy is necessary to be a benchmark of rights 

and obligations in the legal relations between legal subjects that manifest them-

selves in digitization and artificial intelligence as complementary parts to the clas-

sical economy. 

 The digital society must be defined by clear regulations, to eliminate the 

confusions that exist now regarding the „machine - program – network” complex 

                                                           
6 Tali Hatuka (ed.), The Digital City. Critical Dimensions in Implementing the Smart City, Tel Aviv 

Univeristy (Hebrew, 2018) English, 2020, p. 12. 
7 Regulation 6/2022 regarding the framework for conducting TIBER-RO cyber resilience tests, Of-

ficial Gazette no. 432 of 2022, https://sintact.ro/#/act/17008210/1/regulamentul-6-2022-privind-ca-

drul-de-desfasurare-a-testelor-de-rezilienta-cibernetica-tiber-ro?keyword=legea%20cyber%20 se-

curity&cm=STOP (access: 2022-11-24). 
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that wants to be declared a „legal person” in the concept of law. 

 We can agree that this complex defined as „robot”/„bot” is self-learning 

and can improve its attitude and action. 

 We cannot agree with the attribute of person, as civil liability is lacking 

in the absence of reason and self-determination, especially with the lack of action 

and reaction in the absence of electricity. 

 The debates in the world of researchers are many, with partial results and 

jokes, each starting their own value judgment and analysis from their own value 

system. Things become even more complicated when the political world of cer-

tain countries, smaller, "laboratory countries" try to introduce into the Constitu-

tional Law the attribute of "person" of the robot which is an artificial complex 

consisting of machine - program instruction - programming language - bases of 

data loaded on memory media – programming algorithm and query response – 

data, information, and decision communication medium. 

 The European Union has adopted a moderate message on this „classical 

human society” – „digital humanoid society” equation. The political decision is 

auspicious, as a hazard in making the decision complicates things in the long run. 

In this political context, the European Commission proposes a form of Regula-

tion8 as a framework for artificial intelligence with the following specific objec-

tives: 

 • ensure that AI systems introduced on the Union market are safe and 

compliant existing legislation on fundamental human rights and European Union 

values; 

 • legal security will be ensured to facilitate investments and innovation 

through artificial intelligence; 

 • the governance and effective enforcement of existing fundamental laws 

with the guarantee of safety applicable to artificial intelligence systems; 

 • the development of a legal, safe and reliable single market for the arti-

ficial intelligence market will be facilitated through enforcement to prevent mar-

ket fragmentation. 

 Of course, everyone embraces the idea of immediate help from artificial 

intelligence. And we subscribe to this help, which is beneficial. The problem will 

arise when the society as a whole and the political decision-maker marginalize 

man as a person and replace him with the digital machine as a „surrogate”. The 

machine will do for humans the same activities as „another human”, but with 

greater productivity and economic efficiency. 

 What do we do with the social definition and existence of this „other 

man” who has done and still does work for the economy, society, and his fellow 

men? 

 What will society look like with „retirees” on digital grounds? 

                                                           
8 https://digital-strategy.ec.europa.eu/en/library/proposal-regulation-laying-down-harmonised-rul 

es-artificial-intelligence (access: 2022-11-24). 
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 What does the life look like for citizens whose goal is no longer integra-

tion on a scale of values in society? 

 The answer to all these questions that generate debates can only be by 

developing the legal norm updated to everyday needs! 

 The rule of law must provide for limitations and demarcations between 

traditional society. A society exactly as history reveals it, we see today and the 

projection of values towards tomorrow's society, which collides with the digital 

society. 

 The digital society shows us at this moment that the impossible becomes 

possible. Artificial societies can be created with pre-set rules that man may or 

may not adhere to, but will not change anything. The rules are kept under a 

username and password „constitution” (with double or triple authentication). This 

access control will be at the hands of the software creator (contractor), who can 

decide what is good and what is bad for all the population that joined the artificial 

society. 

 Right now, we have a lot of wiggle room in classical society, and we're 

not affected by a syncopation from a social network whose software is pro-

grammed to block our ability to express ourselves for 30 days for various reasons. 

During the 30 days in which we are sanctioned, by the digital system, we take a 

break and communicate for real. If the ability to communicate was only through 

virtual reality, the period of suspension of the account on the social network 

would be equivalent to the admission of the individual to an isolated reservation 

in a psychiatric hospital. 

 Under this angle, I want to bring to attention the dangers to which hu-

manity is subjected through the standardization of life and the economy due to 

digitization in the absence of the rule of rights! 

 Some researchers9 state that "The application of the criminal law and the 

process of administration of justice are aspects related to the sovereignty of a 

state, the competence in criminal matters being closely related to the notion of 

the geographical territoriality of the state. A common problem with cybercrime 

is that, most of the time, it exceeds the borders or the geographical territory of 

states. The same happens in the case of IT crimes closely related to the Cloud 

Computing virtual environment". 

 

4. Conclusions 

 

 Digitization is a phenomenon that supports the development of society. 

 Any development of digital skills and augmented realities must be care-

fully regulated so as not to affect fundamental human rights. „Intellectual prop-

erty is regarded to be the digital economy's hot issue. Intellectual property is 

considered to be a hot issue in the digital economy. The question for authors and 

                                                           
9 Urs Bogdan Alexandru, Investigațiile digitale în mediul Cloud Computing. Probleme și soluții, 

„Dreptul” issue 7, 2019, p. 181. 
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publishers is: if it is possible to access worldwide electronic copy of any work, 

how many copies will be sold?”10 

 The digital society formed by artificial intelligence, augmented reality 

and a complex machine-program must be subjected to analysis and legal regula-

tion, accepted internationally. 

 The right of the digital economy that resides from the above must be a 

right with international valences from the branch of public international law, but 

at the same time also private international law. Digitization has created depend-

encies equally in the public/administrative area, but also in the private area. 

 Creating an authority in the online environment is impossible, but a series 

of „ethical principles of digital law” can be created and accepted by the entire 

international community, to be recognized by the authorities as bases for legal 

relations, including bases for the sanctioning regime. 
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 Abstract 

 The particular importance of the correct legal classification of the various crim-

inal acts considered by law as incriminations often requires, in the interest of strict com-

pliance with the legality of incrimination and criminal law sanctions, the determination 

of the exact meaning of certain notions expressing the various specific features of the 

content of offences. Such a clarification of the terms of the law is likely, on the one hand, 

to lead to a fair delimitation of the scope of criminal law, to a precise definition of the 

scope of criminal wrongdoing and, on the other hand, to ensure uniform application of 

criminal law by the competent judicial bodies in criminal proceedings. In our criminal 

law, the need for such a definition arose, inter alia, in connection with the meaning of the 

concept of "public official" - as a specific feature of the content of the offence of insult 

(Article 257 of the Criminal Code) - following the adoption of the new Criminal Code.  
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ficials. 
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1. Introduction 

 

The question that arises in relation to the meaning of the notion of "public 

official" as a feature of the content of the offence of outrage - and which has 

aroused our interest - is whether, as indicated in the new criminal law2, the texts 

of Article 175 of the Criminal Code also correspond to the notion of "public offi-

cial" referred to in Article 257 of the Criminal Code - outrage, with regard to its 

legal definition, of a general nature.  

Under the new criminal law, the notion of "public official" has been given 

a broad meaning in contrast to the previous criminal code of 1969. Thus, accord-

ing to Article 175 of the Criminal Code, public officials are considered to be all 

those who effectively exercise their functions on a permanent or temporary basis, 

with or without remuneration: 

 a) exercise powers and responsibilities, established by law, for the purpose 

of exercising the prerogatives of the legislative, executive or judicial power; 

 b) holds an office of public dignity or a public office of any kind; 

                                                           
1 Victor Andrei Cărcăle - „Stefan cel Mare” University of Suceava, Romania, 

victorcarcale@litere.usv.ro. 
2 The new Criminal Code adopted by Law No. 286/2009, published in the Official Gazette No. 510 

of 24 July 2009, which entered into force on 1 February 2014. 
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 c) performs, alone or together with other persons, within an autonomous 

public authority, another economic operator or a legal person wholly or majority-

owned by the State, tasks connected with the performance of its activities. 

A person is also considered to be a public official, for the purposes of crim-

inal law, who performs a service of public interest for which he has been appointed 

by the public authorities or who is subject to their control or supervision with regard 

to the performance of that public service. 

The criteria for defining the notion of public official, contained in the 

provisions of Article 175 of the Criminal Code, allow us to ascertain that in the 

criminal law sense the notion of public official refers both to officials of state 

institutions (public official proper) and to assimilated officials, even if they are 

not paid from public funds, but from private funds (in a broad sense). 

In view of such an extension of the notion of public official, determined 

by the transformations that have occurred in recent years in social life, we natu-

rally wondered whether the texts of Article 175 of the Criminal Code also corre-

spond to the notion of "public official" referred to in Article 257 of the Criminal 

Code (the offence of insult).  

Here, we show that para. 1 of art. 257 of the Criminal Code consists of: 

"the threat committed directly or by direct means of communication, the striking 

or other violence, bodily harm, blows or injuries causing death or murder com-

mitted against a public official who performs a function involving the exercise of 

state authority, in the exercise of official duties or in connection with the exercise 

of such duties ...". Then, in para. 2, it is stipulated that: "the commission of an 

offence against a public official exercising a function involving the exercise of 

State authority or against his property for the purpose of intimidation or revenge 

in connection with the exercise of official duties ...".   

 

2. The offence of insulting public officials - broad interpretation 
 

In resolving this issue, a view has been formulated to the effect that in 

the case of the offence of outrage provided for in Article 257 of the Criminal 

Code, the concept of "public official" must be given a broad interpretation within 

the meaning of the legal definition in Article 175 of the Criminal Code, as adopted 

by the new Criminal Code referred to above, and that, consequently, the offence 

of outrage may be committed against any person who is a public official, even in 

a broad sense, if, of course, the other specific features of the content of this of-

fence are also met3.  

From this perspective, any person can be considered a public official, ac-

cording to Article 175 of the Criminal Code (such as: officials of state institutions 

and state enterprises, service staff, guards4, porters, hunters, employees of state 

                                                           
3 Constantin Duvac, Conceptul de funcţionar public în lumina noului Cod penal, in „Dreptul”  

no. 1/2011, p. 109 et seq. 
4 It has been held that the security staff of autonomous companies and commercial companies are 
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units, foresters, ANAF inspectors, firefighters, gendarmes, etc.) can therefore be 

a passive subject of the offence of outrage provided for in Article 257 of the 

Criminal Code. 

This view is, in our opinion, unfounded, since the texts of Art. 257 of the 

Criminal Code does not grant criminal protection, under its terms, to all public 

officials referred to in Article 175 of the Criminal Code but only to those public 

officials who are bearers or representatives of authority or state power5. Conse-

quently, we believe that the notion of "public official", as a specific feature of the 

content of the offence of outrage, provided for in Article 257 of the Criminal 

Code, has a restricted meaning6. This point of view has also been adopted in the 

past by judicial practice. Moreover, the court has ruled that: it is inconceivable 

that when it comes to criminal liability for various offences, such elements should 

be considered public officials (embezzlement - art. 295 of the Criminal Code; 

abuse of office - art. 297 of the Criminal Code; negligence in office - art. 298 of 

the Criminal Code etc.), and when it comes to the criminal liability of other per-

sons towards the same employees, their status should be interpreted differently, 

in the sense that they are not public officials7. This limitation of the meaning of 

"public official" is imposed by the specific content of the offence of outrage, by 

the rationale for criminalising the act in relation to the legal object of the offence. 

Indeed, the notion of "public official" in Article 257 of the Criminal Code 

must be determined in close correlation with the object of the offence of outrage.  

In this regard, it is unanimously recognised in criminal doctrine that the 

object of the offence of insult is the social relations which ensure the protection 

of the prestige of the public official during and in connection with the exercise of 

his duties, as well as the social relations which ensure the prestige and authority 

of the organs of state power or administration on whose behalf the offended offi-

cial acts. This means that the criminal law seeks to protect the prestige of those 

officials who, in the exercise of their duties, perform a state function through 

which state authority or power is exercised or represented. This specification of 

                                                           
assimilated to persons with activities involving the exercise of state authority and, as such, the 

security guard may be a passive subject of the offence of outrage. C.S.J., Criminal Division, 

decision no.2775/1999, in Database-Lege5 quoted by Georgina Bodoroncea, Valerian Cioclei, Irina 

Kuglay, Lavinia Valeria Lefterache, Teodor Manea, Iuliana Nedelcu, Francisca Maria Vasile, 

George Zlati, Codul penal, Comentariu pe articole, 3rd edition, revised and added, Ed. C.H.Beck, 

Bucharest, 2020, p. 955, point 3.2.3. We doubt the accuracy of this conclusion, which can be drawn 

from the above reasoning, and start from this conclusion, which is entirely questionable, to 

demonstrate the inaccuracy of the premises on which it is based. 
5 As such, one might object, if one could characterize the civil servant by the activity he or she 

performs. Moreover, it could be argued that even a market trader can carry out an activity in the general 

interest, even if his motive is personal gain. This is closer to the truth: who pays the civil servant, who 

can give him or take away his powers. See, Ion Ifrim, Clarificarea unor probleme teoretice ale le-

gislației penale legate de noțiunea de funcționar public, in Liber amicorum, Viorel Pașca, 70, Re-

forma reformei legislației penale, Ed. Universul Juridic, Bucharest, 2021, p. 288. 
6 Ibid, p. 289. 
7 “Justiţia Nouă", 1956, no. 1, pp. 165-164. 
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the object of the offence leads to the conclusion that the criminal law does not 

take into account, in the protection which it grants under Article 257 of the Crim-

inal Code, the following, neither only the person of the public official, nor only 

"the public office with which he is entrusted and which is affected by the offence" 

- as some authors wrongly claim8 - but it considers the public official as an official 

person, as the bearer or representative of the authority or power of the state, i.e. 

both the person of the official and the official, state office with which he is en-

trusted and which is embodied in his person. 

In other words, the offence of outrage damages the dignity and prestige 

of the official, not so much as a natural person, outside the relations of service, 

but especially as an official person within these relations, thanks to which he ap-

pears and acts as the bearer or representative of the authority or power of the state. 

Therefore, in Article 257 of the Criminal Code, the criminal law only refers to 

those civil servants who, in the context of state activity, exercise a specific func-

tion which manifests state authority or power, and not to other civil servants of 

state units (in the broad sense); since the aim of criminalising insult is to ensure 

the respect due to the prestige of the civil servant as an official person and thus, 

implicitly, to the prestige of state authority and power.  

In view of the above, we also consider that the scope of the concept of 

"public official", seen in this way in relation to the specific and restrictive features 

of the content of the offence and in particular of its object, is also restricted be-

cause, as we have seen, in Article 257 of the Criminal Code the criminal law does 

not refer to public officials in general, but only to those public officials who per-

form a function involving the exercise of state authority... If this limitation is not 

expressly provided for in the terms of the criminal law, it does not mean that it 

cannot and should not be inferred from the content of the offence and the rationale 

for incriminating the act. From the above analysis, therefore, it is clear that the 

concept of "public official", referred to in Article 257 of the Criminal Code, has 

a meaning limited to those public officials who are bearers or representatives of 

state authority or power, and not the broad meaning defined in Article 175 of the 

Criminal Code. 

 

3. The offence of insult in the case of public officials - restrictive in-

terpretation 
 

The opinions expressed in our legal literature9 converge towards such a 

restrictive interpretation of the notion of public official, based on the systematic 

                                                           
8  Eugen Stoina, Subiectul pasiv al infracţiunii de ultraj, in „Revista de Drept Penal” no. 3/2000, p. 

135. 
9 George Antoniu, Tratat de drept penal, vol. I, Ed. Universul Juridic, Bucharest, 2015, p. 283.  
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interpretation10 of Article 257 of the Criminal Code. Thus, Vasile Papadopol em-

phasized the following distinction: "If when we speak of public officials as sub-

jects of crimes of service, embezzlement, etc., we must take into account the pro-

visions of Article 175 of the Criminal Code ... in the case of the offence of out-

rage, the concept of public official is much narrower, being restricted only to 

those persons who are bearers of state authority". It is also stated that "the offence 

of outrage, provided for in Article 257 of the Criminal Code, is only committed 

against those public officials who are bearers of state authority, who alone were 

envisaged by the text of the law, and not against all those who are public officials, 

according to Article 175 of the Criminal Code in force". 

In support of this contention, we add another argument deduced from the 

interpretation of Article 257. We note that the legislator uses the expression in 

the first paragraph ... "against state authority, in the exercise of official duties or 

in connection with the exercise of such duties ...". It follows, in our opinion, that 

Article 257 of the Criminal Code only concerns those public officials who are 

bearers of authority or representatives of state bodies. This view has also been 

expressed in previous judicial practice. From this, it has been deduced that a pub-

lic official is protected by Article 257 of the Criminal Code only to the extent that 

the authority to which he belongs is protected, since it is not possible to admit 

that the public official, as a representative of the authority, is protected and the 

authority itself is not protected. This restriction of the scope of the concept of 

public official in the context of the offence of insult is also in line with the mean-

ing given to the passive subject of this offence by the criminal law of the other 

European countries11 . 

At the same time, based on the above analysis, we also point out that the 

concept of "public official" in Article 257 of the Criminal Code has a narrower 

meaning than that of "public official", as defined by administrative law, and that 

its scope includes only the decision-making officials of administrative and judi-

cial bodies, as well as representatives of the authorities, since only they are hold-

ers of rights or powers of state power and only their acts have the character of 

acts of state power. There is no doubt that the representatives of the authorities 

fall within the scope of the concept of "public official" referred to in Article 257 

of the Criminal Code, so that the offence of outrage may be committed against 

them. 

 

4. Conclusions  
 

Consequently, we conclude that, in criminal law, the offence of outrage 

                                                           
10 Mihaela Shilbaya - Matei, Camelia Maria Cezara Ignătescu, Norma penală și interpretarea aces-

teia, Ed. University "Stefan cel Mare", Suceava, 2021, p. 330.  
11 Ion Ifrim, Roxana Ionescu, Dreptul penal într-o viziune europeană, Ed. Universul Juridic, Bu-

charest, 2017, p. 148. 
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can only be committed against those public officials who are bearers or repre-

sentatives of state power or authority, such as, for example, members of parlia-

ment, tax agents, forestry agents, etc. On the contrary, the offence of insult cannot 

be committed against auxiliary and technical-administrative officials, doormen 

(in our opinion), guards or service staff of state institutions or against other per-

sons who, according to Article 175, are public officials assimilated to them under 

criminal law. This does not mean, however, that these civil servants, who do not 

fall within the scope of the concept referred to in Article 257 of the Criminal 

Code, would remain without the necessary criminal protection against violence 

or threats against them in that capacity, since the acts in question may be covered 

by other provisions of the Criminal Code, such as the offences of assault or other 

violence (Article 193 of the Criminal Code), bodily harm (art. 194 of the Criminal 

Code), the offence of threat, provided for in art. 206 of the Criminal Code when 

the specific features of the content of these offences are met. 

 Although Article 257 of the Criminal Code uses the term "public offi-

cial", the criminal law does not refer to any "public official" in general, but re-

stricts the scope of the passive subject of the offence of outrage to persons who 

perform a function involving the exercise of state authority, in the exercise of 

their duties or in connection with the exercise of these duties, as already pointed 

out. Although this limitation is not expressed by the law in the form of an explicit 

mention in Article 257 of the Criminal Code, it derives from the other character-

istics of the offence of outrage and in particular from the correlation with the 

object of the offence. 

 Since the Criminal Code in force has given the notion of "public official" 

a broad meaning, we believe that, in order to remove the difficulties of interpre-

tation that have arisen, as well as to clarify and specify the text of Article 257 of 

the Criminal Code, it is necessary, de lege ferenda, to amend the current wording 

of this article, in order to replace the term "public official" with another wording 

that restrictively delimits the scope of the passive subject of this offence in ac-

cordance with its content. 
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in This Context 
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Abstract 

From the perspective of economic development, states of crisis are absolutely 

necessary to temper consumption excesses and thus avoid the too rapid depletion of re-

sources. In other words, economic crises reconcile people’s needs and desires with the 

real possibilities of satisfying them in a certain historical period. Some analysts go even 

further by stating that periodic recessions avoid or postpone much more serious planetary 

crises: the depletion of basic natural resources, ecological catastrophes, large-scale cli-

mate imbalances. Recession periods force humanity to a critical attitude, self-assessment 

of lifestyles, restructuring of the economy, searches for new solutions in science and tech-

nology, sometimes even resettlement or modernization of social and institutional struc-

tures. 

 

Keywords: social economy, state, circular economy, financial crisis, migration, 

European Commission, action plan, trust. 

 

JEL Classification: K10 

 

 

 1. Introduction 
 

A new concept firmly established since the beginning of the 21st century 

is the concept of collaborative economy, which refers to a wide range of activities 

related to the fields of consumption, production, finance, education and even the 

field of governance.  

In its Communication entitled ‘A European Agenda for the Collaborative 

Economy’ the European Commission defines the collaborative economy as ‘busi-

ness models where activities are facilitated by collaborative platforms that create 

an open marketplace for the temporary usage of goods or services often provided 

by private individuals’. 

Currently we can talk about a circular economy that consists of replacing 

a linear economy that is based on the principle of ‘take-produce-use-throw away’.  

Circular economy states that waste can be turned into valuable resources 

and in this way the economy can become more sustainable. At the same time, the 

economy can reduce its negative impact on the environment, by better managing 

resources and reducing extraction and pollution. 

At the same time, circular economy offers businesses the opportunity to 

gain competitive advantages as a result of better management of raw materials.  

                                                           
1 Cristian Dumitrescu - „Hyperion” University of Bucharest, Romania, cristiandumitrescu1981@ 

gmail.com. 
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In this way, the economy offers new economic opportunities in new mar-

kets and also allows the creation of new jobs locally. 

We can note that circular economy and social economy meet at many key 

points.  

Both economic models place people and sustainable development at the 

centre of their concerns.  

In circular economy, as in social economy, an essential element of suc-

cess lies in strengthening the creative and innovative capacity at the local level, 

where neighbourhood relations are a decisive component.  

Therefore, we can say that the values and principles of the cooperative 

movement and the social economy, such as links with the local area, inter-coop-

eration or solidarity, are determining pillars for guaranteeing sustainable devel-

opment processes in their triple dimension: environmental, economic and social.  

For this reason, I appreciate that it is no coincidence that in Europe social 

economy was a precursor of circular economy in the reuse and recycling of waste, 

in energy and agriculture. 

Furthermore, even the European Commission has recognized, in the Eu-

ropean Union’s Circular Economy Action Plan (CEAP), the fact that social econ-

omy enterprises will have a very large contribution to circular economy. 

 

 2. Social economy and the role of the state in this context 

 

The state, whatever its nature and institutional content throughout his-

tory, represented perhaps the most important answer, or better said, the most 

structured solution for members of society to the problems raised by the com-

plexity of the world they live in. That is why the state will permanently remain at 

the centre of public debate, because we cannot envision a performing society and 

economy, capable of responding to the needs and expectations of citizens, which 

would guarantee, defend and ensure the full exercise of their rights and individual 

liberties, and which would dispense with the state. 

Processes such as globalization and integration, the increase of the indi-

vidual’s dependence on technology, the limited nature of vital resources to ensure 

a normal life, the increase of social polarization, the deepening of poverty, mi-

gratory flows, the appearance of diseases that can spread rapidly on a global level 

- increase the degree of complexity of the world we live in. Added to this is the 

increasingly obvious antagonism between national states and large companies 

with a global vocation. Naturally, these developments put us in front of certain 

questions: do we still need the state? How much ‘state’ do we actually need? 

What kind of ‘state’ can simultaneously respond to such a great diversity of vi-

sions and interests without becoming a form devoid of content? 

Unfortunately, those who formulate answers to some of these questions 

take into account only the economic dimension of the state’s functions or subor-

dinate to it all the others, which is an error fraught with important consequences 
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- and often penalizing for individuals and nations. 

Defining the role of the state in modern societies and especially its rela-

tions with citizens, with the economy, with the other forces that structure social 

relations is a vast intellectual debate and of urgent relevance. I believe that this 

implies that the state, in its attempt to reproduce as much as possible the realities 

and interactions at the level of societies, must remain an open, adaptive model, 

capable of changing, evolving, integrating critical views on itself and to provide 

adequate answers to these criticisms, to tolerate different opinions and to encour-

age alternative projects.  

In Alexandre Lamfalussy’s view2 financial crises are necessary, in the 

sense that they ‘represent an indispensable sanction for management errors3’ and 

the problem is not the elimination of all crises, but those that ‘put heavy pressure 

on economic activity and represent a systemic danger4’. 

‘Tensions and resettlements on the world stage - on the ‘great chess-

board’, as the well-known American analyst Zbiegniew Brzezinski5 very in-

spiredly called it’– certainly represent primary elements that must be taken into 

account when discussing major economic crises. If we do not take them into ac-

count, we cannot fully understand the very complex mechanism of such a major 

dysfunction as the one currently occurring in the world economy. 

From the perspective of economic development, states of crisis are abso-

lutely necessary to temper consumption excesses and thus avoid the too rapid 

depletion of resources. In other words, economic crises reconcile people’s needs 

and desires with the real possibilities of satisfying them in a certain historical 

period. 

The current financial and economic crisis seems to be unprecedented in 

the last half century. The International Monetary Fund (IMF), having become 

more vocal again on the background of its own reform - a sign of recognition of 

its own incapacity - warns, with a periodicity worthy of a good clockwork, that 

the world is facing ‘the worst economic crisis ever reported’, since the Second 

World War, and that its great danger lies in its simultaneity in the three global 

economic centres: the USA, Europe and Japan. More specifically, how many cri-

ses are we currently facing? 

At financial level, the major effects of these cleavages at global level in-

                                                           
2 Lamfalussy, Alexandre, Une crise révélatrice, L’hemicycle, March 2008, Paris. Alexandre 

Lamfalussy Former General Manager of ’Banque des règlements internationaux’, ex-president of 

„Comité des sages sur la régulation des marchés européens des valeurs mobilières” heard on 

February 27th 2008 within the EU Finance Commission where he presented the analysis on 

subprime crisis, http://www.lhemicycle.com/2008/03/05/une-crise-revelatrice/, consulted on 

1.10.2022. 
3 Ibid. 
4 Ibid. 
5 Neguţ, Silviu, Tensiunile şi reaşezările de pe scena mondială ca factori ce influenţează criza 

mondială, „The Romanian Economic Journal”, nr. 1(31), 2009, p. 80. 
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clude almost trivial aspects, related to entering and exiting the markets: insol-

vency, cessation of payments, lack of liquidity, bankruptcy or nationalization of 

large commercial or investment banks, of insurance companies, catastrophic de-

preciations of shares listed on stock exchanges, currency depreciations, a massive 

withdrawal of investors’ capital from the economies of some countries.  

At economic level, they aim at disparities in the ability to consume, to 

offer, to finance investments or production, to generate sustainable or consistent 

economic growth with predetermined objectives. 

At political level, the cleavage challenges either monopolarity or multi-

lateralism, the way political and military power is permanently redistributed glob-

ally, it expresses the frustration of being excluded, of being pushed towards une-

qually distributed obligations or the dissatisfaction with the division of the spoils. 

At military level, we are witnessing a complex phenomenon, which af-

fects the economic process, the business environment and deepens the financial 

crisis, the migration phenomenon respectively. The current example of migration 

is the conflict situation in Ukraine, where the Russian invasion has created one 

of the biggest humanitarian crises in the recent history of the European Union.  

Russia’s invasion of Ukraine is a major humanitarian crisis, as I have 

stated above, affecting millions of people and which will inevitably generate a 

severe economic shock within the European Union, of unknown duration and 

magnitude. The economic and financial crisis risks either to seriously affect or 

restore the vigour of the current values of democracy, human rights and the rule 

of law in many states of the world, either by associating the current crisis with a 

crisis of the Western-style democratic system, or by eventually imposing West-

ern-style democracy conditions on emerging powers, which also generate, on a 

different scale than before, attractive resources. Another aspect, to which perhaps 

the greatest attention must be given, is the relevance of the morality of human 

behaviour in the area in which society has invested the most trust - the financial 

system. In fact, all the measures related to the regulation and supervision of fi-

nancial markets ultimately hide the concern about this aspect of the causes sur-

rounding the current crisis, still unknown, which we can call a crisis of confi-

dence.  

The crisis has revealed the doubt about morality, the antithesis between 

greed and integrity, because risk propensity basically refers to the appetite for 

profit. If some have it, why should others abstain, but the pushing of luck, whether 

in real economy or in financial economy, means sliding from integrity to greed, 

the latter appearing, unfortunately, as dominant.  

Didn’t this slide also mark the great financial crisis of 2007? Starting 

from this rhetorical question, we can state that, currently, the lack of trust extends 

from the economic-financial field to the political and military sphere, as a result 

of the inability of the political class to restore trust and which currently threatens 

the business environment and the future of corporations, i.e. the real economy.  

Corroborating the foregoing, we can conclude the following: the crises 
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overlap, sometimes they preface one another, they forestall each other, just as the 

great financial crisis of 2007 forestalled the current economic-military one. These 

crises have a complicated but similar relationship. According to the opinion of 

academician Mircea Maliţa, currently there are ‘two parallel crises, two kindred 

crises. One started in the economic and financial system and the second in the 

field of international politics, which concerns the system of states, what we also 

call the international system6’.  

They then continued with a massive drop in confidence, in full swing, 

both at the level of the business sector and at the level of consumers, both re-

sponding by restricting their expenditure. The United States government and 

some governments in Europe, trying to restore stability, have nationalized parts 

of their financial sectors to a degree that contradicts the very foundations of mod-

ern capitalism. The whole world today seems to be changing its course, Mugur 

Isărescu emphasized, ‘moving towards a period in which the role of the state will 

be greater and that of the private sector will be smaller 7’. This will probably be 

the most dramatic consequence of the current crisis. 

 

 3. Conclusions 

 

From the perspective of the supposed multiple effects - of different nature 

- of the current crisis viewed as an argument for resetting the world order, the 

answer must call for a multidisciplinary approach, until the political actors come 

to terms with the new geostrategic and geopolitical positions, configuring the fu-

ture global order.  

We cannot argue more at this moment about resetting the world order, 

open as problematic, without asking ourselves why the anti-crisis debate is im-

pregnated with many economic and institutional considerations, whereas the po-

litical approach towards a new global order still appears accidentally.  

But returning to the financial crisis of 2007, we note that starting from 

the following year, we witness an intervention of the increasing state, the com-

pensatory type, which comes to make up for the shortcomings created by the cri-

sis in the economy, respectively a decreasing economic trend.   

The growing interference of the state is all the more legitimate as it tar-

gets social protection measures. 

The regional fiscal policy appears in the background now as a determi-

nant of state intervention in member countries of the European Union. As a result, 

                                                           
6 Maliţa, Mircea, What We Can Learn about the Economic Crisis. Debate, Organized by the Section 

of Economic, Legal and Sociological Sciences together with the National Institute of Economic 

Research „Costin C. Kiriţescu’ and the Romanian National Committee ‘Reflection Group 

E.S.E.N.’, Bucharest, April 2009.  
7 Isărescu, Mugur, Criza financiară internaţională şi provocări pentru politica monetară din 

România, available at https://www.bnr.ro/DocumentInformation.aspx?idInfoClass=6885&idDocu 

ment=5362&directLink=1, consulted on 1.10.2022, p.  1. 
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the effect of fiscal competition is gaining ground in the new context, causing 

budgetary reactions by granting advantages that attract the much-coveted capital 

in this period.   

If we refer to Romania, characterized until recently by a reasonable in-

tervention, one of the lowest in Europe, we can appreciate that it is possible to 

increase it to compensate for the effects of the economic-military crisis.  

It should be considered that economic dynamic is the combined effect, at 

the causal and conditional level, of two crucial factors: the free market mecha-

nism and the institutional mechanism of public regulation8. Each of the two com-

ponents of the ‘economic game’ has its own logic, and the consistent combination 

of these logics is, in fact, the key to an economic dynamic converging with the 

general social goal. 

Each of the two social actors - the market, respectively the state - is sus-

ceptible to errors, if considered separately. Thus, one can talk about market fail-

ure, in the sense of the structural inability of the market to ensure public goods, 

on the one hand, and in the sense of the need to produce negative externalities, 

on the other.  

Therefore, a lesson of the financial and economic crisis from the perspec-

tive of the state role can be that of the need to rethink the economic dimension of 

the state in the economy. In other words, it seems necessary to revise the ‘con-

centration of the solution’ which we would call ‘market – state’ or, still, ‘private 

production - public production’. This may mean the need for a reworking of the 

theory regarding the ‘calculation’ of the optimal size of the public sector in the 

economy. 

Ideologically, all those previously discussed can be expressed in the form 

of the dilemma between ‘laissez faire’ and ‘welfare state’. This time we are deal-

ing with considerations of social philosophy nature. In other words, the choice 

decision is not a positivist one but a metaphysical one. It cannot (and should not) 

be justified, since is a choice based on free will. 

Given the fact that the contributions of the main representatives, Adam 

Smith and Maynard Keynes, belonged to different centuries, the following ques-

tion arose at one point: Which of the principles of ‘laissez faire’ and those of 

government intervention prevailed at the end of the 18th and 19th centuries?  

This question was asked by the author Spengler J. who, following the 

conclusions of the studies of those times, found that the role of laissez faire was 

greatly underestimated, and that of interventionism overestimated9.  

Thus, state intervention measures in economic and social life are re-

flected in legislation, reports etc., while laissez faire manifests itself through the 

freedom of decisions and is not necessarily stipulated in documents. 

                                                           
8 The main public regulations regarding economic activity are issued by the government (especially 

regarding real economy) and the central bank (especially regarding nominal economy). 
9 Spengler, J., Laissez Faire and Intervention: A Potential Source of Historical Error, „The Journal 

of Political Economy”, vol. 57, no. 5, 1949, p. 438-441. 
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Therefore, another lesson of the financial and economic crisis can be that 

of the need to reconfigure social philosophy at the beginning of the third millen-

nium, regarding the state role in ensuring the fundamental purpose of society - 

the quality of life. 

The new economic and military context that brings back into question the 

state role is the result of several factors. In this context we can consider the abun-

dant liquidity and oversaturation with savings that have created resources availa-

ble for investment, especially in sophisticated financial instruments, difficult for 

investors to understand due to their complexity. 

In the context of the current military crisis caused by the conflict in 

Ukraine, the involvement of the state becomes imperative. Specifically, the in-

volvement of the state in European countries has been achieved by guaranteeing 

loans or bond issues made by banks, recapitalization of financial institutions, 

even the purchase of shares in banks with problems, coordinated reduction of 

interest rates, all with the aim of preventing the disorderly collapse of large inter-

connected companies and to improve liquidity in the system, as a result of the 

war in Ukraine. 

To this effect, the President of the European Commission, Ursula von der 

Leyen, has stated: ‘We are proposing today a European solution, to rebuild trust 

between Member States and to restore citizens' confidence in our capacity to man-

age migration as a Union. The EU has already proven in other areas that it can 

take extraordinary steps to reconcile diverging perspectives. We have created a 

complex internal market, a common currency and an unprecedented recovery 

plan to rebuild our economies. It is now time to rise to the challenge to manage 

migration jointly, with the right balance between solidarity and responsibility.’10 
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Practical Issues Regarding Compliance with Decision-Making 

Transparency by Local Public Authorities 
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            Abstract 

           The transparency of the activity in the public administration is a sine qua non 

condition for the observance of fundamental citizen rights, ensuring, at the same time, the 

involvement of the ordinary citizen in the decision-making process. This article will try 

to analyze some of the situations in which local administration authorities have clearly 

violated the provisions of Law no. 52/2003 or Law no. 544/2001, restricting the right of 

citizens to take cognizance of certain draft normative acts regarding important issues 

related to the good running of the community, free access to various public information 

or aspects related to training, administration, and the use of local public funds. At the 

same time, we will highlight the availability of local authorities from Galați, Buzău or 

Brăila to ensure through their websites access to the annual activity and the involvement 

of these authorities in economic, social or cultural activities. 
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 1. Introduction 

 

Since ancient times, Greek thinkers thought that "governing implies the 

application of fixed and predictable rules", while in the “Social Contract” theory, 

Rousseau "emphasized on the virtues of frankness and openness in the manage-

ment of public affairs2". 

Starting from the concept that participatory democracy is closely related 

to both citizen involvement as well as the decision-making transparency of the 

authorities, we consider relevant to bring forward a principle dedicated to trans-

parency in administration in the Emergency Ordinance of the Government no. 

57/2019. According to art. 8 para. 2 of this normative act based on this principle, 

"beneficiaries of public administration activities have the right to obtain infor-

mation from public administration authorities and institutions, which on their 

turn, have their correlative duty to provide beneficiaries with information ex of-

ficio or upon request, within the limits of the law". 

Decision-making transparency was seen after 1990 as a particularly im-

portant target for the European public administration, in general, but also for the 

                                                           
1 Mădălina-Elena Mihăilescu - Faculty of Law and Administrative Sciences, „Dunărea de Jos”, 

University of Galați, România, madalina.mhailescu@ugal.ro. 
2 Corina Rădulescu, Comunicarea organizatiilor publice, Publishing House of the University of 

Bucharest, 2018, p 74. 
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Romanian one, in particular, in the context in which, during the communist pe-

riod, communication between the administration and the citizens was blocked, 

due to the fact that  the fundamental principles according to which, as a rule, the 

democratic administrations function – decentralization, local autonomy, citizen 

consultation – disappeared from the relevant legislation that characterised the sys-

tem established after 1947. 

Even though the party propaganda proclaimed that the decisions were 

representative of the working class opinions and the laws were passed with almost 

unanimous votes, people did not have any saying in the final decision3. 

If we are to view the matters from a legislative point of view, we should 

note that after the year 2000 Romania laid the foundations for a real collaboration 

between citizens and public administration authorities, by adopting two norma-

tive acts related to both decision-making transparency itself and access to infor-

mation of public interest to which the population must have access in order to be 

able to effectively and fairly participate in the process of making decision con-

cerning the community. We make reference to Law no. 52/2003 on decision-

making transparency and Law 544/2001 on access to information of public inter-

est. 

The right to information is the premise for achieving other principles, 

such as transparency, accountability, public participation, environmental protec-

tion and other individual freedoms4. The right to information contributes to dem-

ocratic consolidation and economic growth.5  

„Decisional transparency is not only related to individual or personal re-

sponsibility. In specialized literature, transparency is often associated with re-

sponsibility, but this responsibility (from the English term ”responsibility”) is not 

understood as a personal obligation to account for an (in)action or (in)activity, 

but refers to a collective responsibility (from the English term ”accountability”) 

of an institution regarding the achievement of the general aim as well as interme-

diate objectives of the institution6.”  

                                                           
3 Căin Hințea, Tudor Țiclău, (2017). Public Administration Reform in Romania after 25 Years. In 

Polonca Kovač and Mantas Bileišis, (eds)., Public Administration Reforms in Eastern European 

Union Member States. Ljubljana, Vilnius: Faculty of Administration of University of Ljubljana, 

Mykolas Romeris University Lithuania, 2018, pp. 389–426, apud. Bianca Radu, The Impact of 

Transparency on the Citizen Participation in Decision-Making at the Municipal Level in Romania, 

“Central European Public Administration Review”, 17(1)/2019, p. 112.  
4 Kim, Soonhee. and Lee, Jooho., E-participation, transparency, and trust in local government, in  

“Public Administration Review”, 72(6), 2012, 819-828, apud. Armenia Androniceanu, 

Transparency in public administration as a challenge for a good democratic governance, 

“Administratie si Management Public” no. 36/2021, p 150.  
5 Szeiner, Zsuzsa, Mura, Ladislav, Horbulák, Zsolt, Roberson Mike & Poor József, Management 

Consulting Trends in Slovakia in the Light of Global and Regional Tendencies, ”Journal of Eastern 

European and Central Asian Research” (JEECAR), 7(2), 2020, pp. 191-204 apud. Armenia 

Androniceanu, Transparency in public administration as a challenge for a good democratic 

governance, “Administratie si Management Public” no. 36/2021, p. 150. 
6 Cziprián-Kovács Loránd, Transparenţa decizională a autorităţilor publice locale în comunități 
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Curtis and Mendes refer to the components of „open government as voice 

and vision”. Citizens „need information to see what is going on inside govern-

ment and participation to voice their opinions about this7”.  

There is, in our opinion, a sound connection between decision-making 

transparency and the citizen's access to a diverse range of information of public 

interest, exactly of the type provided by Law no. 544/2001, precisely because this 

access requires the public institution to offer a certain degree of "openness" - 

otherwise impossible to conceive - and to ensure, implicitly, a real and solid col-

laboration with those for whom the authorities/institutions make decisions. 

The two are linked precisely because part of the information of public 

interest is accessed through the internet pages of the authorities/institutions, being 

due to the clarity/complexity of the data exposed by these pages, which are meant 

to clarify the communities about the situation (budgetary, economic, etc.) of the 

decision-maker. 

 

 2. Brief jurisprudential overview of the types of data of public utility 

nature requested from the authorities. Lack of decision-making transpar-

ency of the authorities 

 

"The scope of information of public interest is not limited to the infor-

mation provided by art. 5 d, Law no. 544/2001, but refers to any information that 

concerns the activities or results from the activities of a public authority or public 

institutions8", so that even petitioning for a certain type of approval from the pub-

lic authority is considered legal, and that is precisely why the applicant demanded 

information regarding a specific category of opinions and their content, to the 

issuer of the request for opinions, the defendant having the obligation to com-

municate all the information related to the attributions regulated by art. 13 para-

graph 1 d) annex VII to Law no. 284/2010, including regarding the person who 

asked the defendant for the notices in question.9 

The data regarding the methodology used to establish the amount of taxes 

and fees owed to the budget also served as the topic of a petition addressed to a 

                                                           
multilingvistice. Studiu privind transparenţa decizională a autorităţilor administraţiei publice 

locale din judeţele Harghita, Covasna și Mureș locuite preponderent de minoritatea maghiară, 

“Revista Transilvană de Ştiințe Administrative” no. (47) / 2020, p. 20. 
7 Curtin Deindre, Mendes Joana, Transparence et Participation: des Principes Démocratiques 

Pour L’Administration de L’Union Européenne, „Revue Française d’Administration Publique”, 

2011, pp. 101–121, apud. Albert J Meyger, Deindre Curtin, Maarten Hillenbrandt, Open 

Government: connecting vision and voice, in “International Review of Administrative Sciences”, 

Vol. 78 ((1), 2012, pp. 10-29. 
8 Bucharest Court, Second Section – Administrative and Fiscal Litigation, Civil Judgment no.2813, 

16.04.2019, apud. http://www.rolii.ro/hotarari/5ce3560be490094c1d0000ab, consulted in 6.10. 

2022, 17 50. 
9 Bucharest Court, Second Section – Administrative and Fiscal Litigation, Civil Judgment no. 2813, 

16.04.2019, http://www.rolii.ro/hotarari/5ce3560be490094c1d0000ab, consulted in 6.10.2022, 17 

50. 
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local authority, which is, in this sense, in a collaborative relationship with one of 

the country's bar associations. 

The plaintiff considered that the provisions of art. 7 para. 3 of Law no. 

52/2003 were violated when he was given "only an information regarding the 

draft decision", "without communicating the statement of reasons or the substan-

tiation report, being directed to consult the City Hall's website". This in the con-

text in which, in fact, the documents intended to demonstrate how this amount 

was conceived (actually increased) - through the "statement of reasons and the 

substantiation report, are not made available to third parties"10. 

The details regarding a public competition, respectively those regarding 

the change in the methodology for organizing the competition for the position of 

a manager of such an institution, are also data of public interest. 

Providing any information, such as, for example, that that is vague, lack-

ing in essence or that eludes the explanations required by law or regulations does 

not consist in complying with the provisions of Law no. 52/2003, as stated by one 

of the public institutions summoned to court. 

The violation of the legal provisions but also of the citizens' rights to 

obtain such type of public information consisted, in this case, in providing too 

general or unclear answers to the plaintiff. The court assessed that "a general an-

swer is given to question no. 1, without specifying whether the methodology of 

the competition for the position of general manager has been changed or not"; 

question no. 3 does not indicate the name, registration number and date of each 

document that was the basis for the dismissal of the former BCU manager; ques-

tion no. 6 was not answered, only legal provisions were mentioned; to questions 

no. 7 and 11, the answer was much too general compared to the plaintiff's specific 

requests11. By referring to art. 6 para. 1 and 2 of Law no. 544/2001, in conjunction 

with those of art. 8 para. 1 of Law no. 544/2001, the court assessed that, in this 

case, "the defendant had the obligation to respond to each of the applicant's re-

quests made in the address and that the answers contained in the address no... do 

not provide a specific or complete answer to each of the previously mentioned 

points"12.  

While motivating another request, it was considered that the petitioner 

suffered moral damages "by ignoring the request", in the sense that "this ob-

structed his legal and normal possibility to participate actively and with citizen 

knowledge in the decision-making at the local level" since, in this context, the 

                                                           
10 Constanța Court, administrative and fiscal litigation section, civil sentence no. 279, the public 

session of: February 25, 2019, http://www.rolii.ro/hotarari/5ce74d72e49009240500004c, consulted 

in 8.10.2022. 
11 Bucharest Court, 9th section administrative and fiscal litigation, civil sentence no. 1680, the public 

session of 21.04.2011, http://www.rolii.ro/hotarari/587946c3e4900984240065c4, consulted in 8. 

10.2022. 
12 Idem. 
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petitioner "no longer had the opportunity to formulate proposals and/or sugges-

tions with recommendation value as provided by the provisions of law no. 

52/2003 regarding decision-making transparency", in the absence of communi-

cation of documents13, the latter not being informed14.   

On the other hand, the "repeated submission by the applicant of some 

requests concerning information of public interest other than that which is the 

subject of the case" cannot be considered as a valid reason to justify the refusal 

to communicate information of public interest that is the scope of this case15. On 

the other hand, there are requests that are formulated incorrectly or too generally, 

so that they do not allow the territorial administrative unit to identify the infor-

mation of public interest requested by the applicant, while from the provisions of 

art. 6 para. 3 letter b) from Law no. 544/2001 regarding free access to information 

of public interest results that the requested information must be specified in the 

request, in such a way as to "allow the public authority or institution to identify 

the information of public interest”16. 

On the other hand, if this information concerns or results from the activity 

of a municipality, in turn a public institution that uses and administers public fi-

nancial resources must qualify it as "information of public interest" as provided 

by art. 2 letter b) of this law, having the legal regime established by this normative 

act, the fact that "the obligation to communicate them ex officio and the form in 

which their communication must be carried out are established by a special nor-

                                                           
13 Considered, in this context, necessary to provide some records and information considered 

relevant such as the Rules of Procedures of B. Local Council - 2016-2020 legislature; the reports 

of the specialized commissions within the B. Local Council - the 2016-2020 legislature, 

respectively the period 01.07.2016 until now; minutes of the meeting of the specialized 

commissions within the B. Local Council - 2016-2020 legislature, respectively the period 

01.07.2016 to date; the minutes of the meetings of the specialized commissions and the C.L. B. – 

the 2016-2020 legislature, respectively the period 01.07.2016 until now (Government Ordinance 

no. 35/2002); the decision of the B. Local Council which established the percentage (breakdown of 

the payment) of the mayor's allowance that a local councilor receives for participating in a local 

council meeting and the percentage of the mayor's allowance that the latter receives for a specialist 

committee meeting; contracts concluded with consulting firms and specialized firms for the 

preparation of technical documentation (feasibility studies), project submissions - 2016-2020 

legislature; the local council decisions by which it was decided by UAT B. to purchase consultancy 

services and/or technical documentation drafting services; the annual value of the delegations (per 

diem/travel expenses) for the following positions: mayor, secretary, accountant, cashier, mayor 

councilor; the annual activity report of the specialized commissions of the B. Local Council; the 

budget allocation for 2019 (project) in order to streamline and authorize the water and canal 

networks. 
14 Vâlcea Court, Second Civil and Administrative and Fiscal Litigation Section, sentence no. 154 

8/2019, Public session of December 10, 2019, apud. http://www.rolii.ro/hotarari/5e154336e49009 

f819000035, consulted in 8.10.2022. 
15 Idem. 
16 Timișoara Court of Appeal, administrative and fiscal litigation section, civil decision no. 489, 

http://www.rolii.ro/hotarari/5cb686dbe49009741500004b, consulted in 10. 10. 2022, 13,05. 
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mative act, intended to ensure decision-making transparency in public admin-

istration, such as Law no. 52/2003"17. 

An interesting case is the one in which there was an initial refusal of the 

authority to provide public information "in consideration of the fact that the de-

fendant could not verify the identity of the people who would have access to the 

information communicated to the e-mail address indicated by the plaintiff". The 

court did not see this as an impediment precisely because "such inquiry is not 

necessary, as it is not provided by law as an obligation, or a right of the public 

authority or institution notified with the request to communicate information of 

public interest". Moreover, the very nature of this information (which is "of pub-

lic interest"), qualified as such by the legislator, "indicates the right of any person 

to access it freely, without restriction, thus being irrelevant from the point of view 

of the authority compelled to communicates the number or identity of persons to 

whom it may be disclosed by sending it to an unverified e-mail address"18.  

 Another refusal that was considered abusive by the court consisted in the 

deed of not sending the plaintiff the copies of certain ministerial orders under the 

pretext that "they were already published in the Official Gazette or that they were 

already on the website the respective ministry", which is contrary to art. 9 of 

Government Decision no. 123/2002 for the approval of the methodological norms 

for the application of Law no. 544/2001 on free access to information of public 

interest, where it is stipulated that "public authorities and institutions ensure ac-

cess to information of public interest, ex officio or upon request according to the 

law".19 

One of the similar complaints addressed to the court pointed out several 

irregularities which demonstrate that not infrequently local authorities have in-

complete websites, which offer partial or no information, putting the residents 

directly interested in public decisions in the situation of obtaining such infor-

mation in an atypical way or by resorting to the coercive force of the state. 

  Thus, in a complaint it was shown that "the residents of the B. commune 

find out about decisions issued to the local council through unofficial channels, 

what is displayed on the town hall's website is only incomplete information, ac-

cess to information of public interest being limited". Regarding the interest of the 

requests, the appellant considers that it resides in the fact that "any community of 

people has the right according to art. 31 of the Romanian Constitution to be in-

formed, regarding: what sums were spent on certain activities, the decisions is-

sued by the Local Council, financial data, public procurement contracts and asset 

concessions. Nowhere in Law no. 544/2001 does specify that citizens must justify 

                                                           
17 Idem. 
18 Idem. 
19 Bucharest Court, Section II Administrative and Fiscal Litigation, Civil Judgment no. 7088/2020, 

Public meeting of: 18.12.2020, http://www.rolii.ro/hotarari/5ff5268de49009540b0000f3, consulted 

in 10.10.2022. 
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their requests for the provision of information of public interest, this being a con-

stitutionally guaranteed right"20. 

As to the nature of the requested information, certain citizens requested 

access to the local development strategy, precisely because it represents a docu-

ment approved within the local Council (the deliberative power within the com-

munity), "and becomes the only working tool through which the campaign prom-

ises electoral powers of the mayor (executive power) could become a certainty, 

the community being able to monitor the performance indicators of this strategy 

through access to information"21.  

Also, in other cases, the 2017 reports of the water with which the popu-

lation is supplied with22, were requested from the local authority, precisely be-

cause, justifiably, it was considered that "the water/its quality endangers the 

health of the population, it might not be potable, in the context in which there 

have previously been notifications regarding the waste stored in the immediate 

vicinity of the water wells that could considerably affect the water table and in-

cluding the quality of the water supplied to the population"23. 

 If the above were considered as relevant documents concerning the 

health of the population, the living conditions, the security of the community, 

implicitly containing information of public utility, for the defence of the defend-

ant in another case, they do not fall into this category "simple addresses, commu-

nications between the various departments within the institution, the organiza-

tional changes within the institution24", although "the transmission of some doc-

uments is part of the obligations of public institutions under law no. 544/2001 

and the constitutional principle of free access to public information as defined by 

art. 31 of the Constitution"25. 

 

 3. The practical situation of the application of Laws no. 544/2001 and 

52/2003, with amendments within the Galati, Brăila, Buzău, Slobozia City 

Halls 

 

Regarding the municipality of Galați, according to the assessment 

sheet for the implementation of Law no. 52/2003 in 202026, the number of draft 

                                                           
20 The Bucharest Court of Appeal, Section VIII of Administrative and Fiscal Litigation, Decision 

no. 4282, Public session of September 3, 2018, http://www.rolii.ro/hotarari/5c107b43e490099c1d 

0003f7, consulted in 10.10.2022. 
21 Idem. 
22 Constanta Court of Appeal, Section II of Civil, Fiscal and Administrative Litigation, civil 

decision no. 461/ca, public meeting, 29th of june, 2020, available at http://www.rolii.ro/hotarari/5f 

3349c3e49009001100002f, consulted in 15.10.2022. 
23 Idem. 
24 Bucharest Court, Section II of Administrative and Fiscal Litigation, civil sentence no. 1133, 

public session of May 20, 2020, http://www.rolii.ro/hotarari/5efbeb51e49009bc03000030, 

consulted in 15.10.2022. 
25  Ibid. 
26 https://www.primariagalati.ro/portal/galati/portal.nsf/AllByUNID/B6579E66718840A9C22587 
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normative acts related to this year was 562, of which, publicly announced on the 

own website, also 562, by display at the own headquarters and, of these, only 26, 

through mass media. It was not necessary to send the projects to natural persons 

who submitted a request to receive information about the draft normative act, nor 

to the projects sent to business associations and other legally constituted associa-

tions. 

20 recommendations were received, and the number of recommendations 

included in the normative acts at the municipal level was small, namely 12. Also, 

there was an extremely low number of draft normative acts adopted in 2020 that 

did not require the mandatory public debate, respectively 327. 

In a positive way, it was noted that the estimated number of people who 

actually participated in the public meetings (excluding civil servants) was a rela-

tively significant one, namely 330, with no observations or recommendations 

made during the public meetings28, but the most important aspect was the fact 

that this year there were no litigations regarding the violation of Law no. 52/2003, 

the number of legal actions for non-compliance with the provisions of the law on 

decision-making transparency filed with the public administration being zero29. 

From the evaluation sheet regarding the implementation of law no. 

52/2003 in 202130 we can see that, unlike 2020, the number of projects of norma-

tive acts increased, reaching 721, this also being the number of projects that were 

publicly announced. Of these, 721 were announced on the website, as many 

through the mass media, only 35 being displayed at the headquarters. 

There were no requests regarding the provision of public data, neither 

from individuals nor from any association, there were 48 recommendations re-

ceived from citizens - almost double the number of the previous year, which 

shows a much greater attention of the community to the problems of the admin-

istrative unit, and the number of recommendations included in the future projects 

of normative acts was 10, lower than in the previous year31. 

Paradoxically, I noticed that the estimated number of people who actually 

participated in the public meetings (excluding civil servants) did not change, be-

ing still 330, with no observations or recommendations coming from them during 

the public meetings even in 2021. The number of draft normative acts adopted in 

2020 without mandatory public debate being (these were adopted in the emer-

gency procedure or contain information that exempts them from the application 

of Law no. 52/2003, according to art. 5) was 732.  

Even in this case, the institution was not in a position to be part of the 

                                                           
EA00281848/$FILE/52%20din%202020.pdf, consulted in 17.10.2022. 
27 Idem. 
28 Idem. 
29 Idem. 
30 Idem. 
31 Idem. 
32 https://www.primariagalati.ro/portal/galati/portal.nsf/AllByUNID/4B0253F132F7FC95C22587 

EA002791F5/$FILE/52%20din%202021.pdf, consulted in 17. 10. 2022, 16,09. 
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proceedings regarding the violation of the provisions of Law no. 52/2003, which 

signifies a positive aspect in the evolution of the Galați local authority's dialogue 

with the citizens, but, above all, it certifies to the observance of some of their 

fundamental rights that derive from the interpretation and application of the afore-

mentioned normative act.  

Attempting a similar analysis at the level of Brăila municipality, we 

find that there is no data for the last two years on the institution's website, but we 

found relevant topics from 2017/2018 that we will reproduce, briefly, below. 

Thus, the Evaluation Report on the implementation of Law no. 52/2003 

in 2018 shows that the number of draft normative acts adopted was 216, of which 

216 were also publicly announced, with the city hall bringing this number of pro-

jects to the attention of citizens both on its own website, on the notice board, as 

well as in the mass media33.  

There were no recommendations received from the citizens at all, which 

may be equivalent to a lack of knowledge of the right to make such recommen-

dations or, more seriously, an indifference vis-à-vis the projects of normative acts 

that can enormously influence the quality of life of a community. As a result of 

this statistic, it is irrelevant how many of these recommendations were made 

online and how many in person, in the plenary sessions of Brăila Local Council. 

There was a total of 12 public debate meetings organized by this public 

authority, all on its own initiative, according to the same report, and the decision-

making process took place during the 20 public meetings attended by 160 persons 

(excluding officials)34.  

A much more elaborate situation regarding the application of the provi-

sions of Law no. 544/2001 can be found at the level of Buzău City Hall, reflected 

by the Implementation Report of Law no. 544/2001 for the year 2020 of Buzau 

City Hall.35 

Thus, at the level of 2020, we find a number of 112 requests for infor-

mation of a public interest nature, of which 84 were requests from individuals 

and 28 from legal entities, most of them, namely 75l, being addressed electroni-

cally.  

Of all these, over 100 were resolved favourably in less than 10 days, 12 

being resolved within the legal term of 30 days. There were no unresolved or 

rejected referrals and no administrative referrals or court complaints.36 

In 2021, the Report similar to the one described above specifies that the 

number of requests regarding information of public interest increased to 136, of 

which 98 such requests came from natural persons, 38 from legal entities, the 

                                                           
33 https://www.primariabraila.ro/wp-content/uploads/2018/documentePDF/centru%20informare% 

20cetateni/raport%2052/52_2018.pdf, consulted in 17.10.2022. 
34 Idem.  
35 https://primariabuzau.ro/wp-content/uploads/2021/02/Raport2020-conform-L544-4.pdf, consul- 

ted in 17.10.2022. 
36 Idem. 
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most, respectively 122, occurring electronically37.  

In the case of Slobozia City Hall, according to the Evaluation Report 

on the implementation of Law no. 544/2001, in 2021, about 70 requests regarding 

information of public interest were submitted, of which 31 were from natural per-

sons and 39 from legal entities, 22 of them referring to the way of managing 

public money, 38 to the way in which the public institution fulfills its duties, only 

1 about the activity of the institution's leaders38.  

Out of all these 70 requests, 4 were redirected to other institutions that 

were considered to be, in fact, competent for their resolution. It is important that 

none of the submitted applications were rejected.  

Also in this sense, there were no administrative complaints regarding the 

way the institution reports to the citizen in the context of the application of law 

no. 544/2011, the number of complaints addressed to the courts being exactly the 

same, which represents a positive aspect for the local administration39.  

From the Report on decisional transparency and the application of law 

52/2003 within this institution, it follows that 370 draft decisions were analysed, 

and 365 of them were adopted, and that after having been adopted they were dis-

played on the Council's website, according to the rules in force40, draft normative 

acts being brought to the attention of the population through the media. What is 

worth emphasizing is the fact that this year the institution submitted to public 

debate, according to art. 7, paragraph 1-8 of law no. 52/2003, with amendments, 

20 draft normative acts of which 13 were adopted41.  

 

 4. Conclusions 

 

As one may note from the instances related above, some of the public 

institutions and authorities in Romania are making visible efforts to observe the 

rights of citizens in terms of the possibility to participate in public decision-mak-

ing or to gain access to personal information public, necessary for the community.  

One may therefore infer that, most of the time, the petitioners who ad-

dressed the courts to fulfill the institutions' obligation to present public data/in-

formation, invoked problems related to the inaccuracy of the data communicated 

or displayed on the website, the non-existence of useful public data, the non-ex-

istence of the sites themselves and even the ostentatious and illegal refusal of 

some institutions to respond to requests on this topic or to provide the necessary 

clarifications.  

                                                           
37https://primariabuzau.ro/wp-content/uploads/2022/01/Raport-L544_2001-pentru-2021.pdf, 

consulted in 17.10.2022. 
38https://municipiulslobozia.ro/wp-content/uploads/documente/2022/presa/Evaluare_544_2021. 

pdf, consulted in 20.10.2022. 
39 Idem. 
40https://municipiulslobozia.ro/wp-content/uploads/documente/2022/presa/Rap52_2021.pdf, 

consulted in 21.10.2022. 
41 Idem. 
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Finally, we demonstrated that there are also fortunate instances, in which 

the authorities strive to respect in all forms the citizens' right to be informed, 

things attested by the statistics presented and especially by the details resulting 

from them which attest to the fact that at least in the last 2 or 3 years in the men-

tioned localities the institution-citizen relationship was a fair one, the absence of 

complaints in administrative litigation demonstrating both the efficiency of offi-

cials whose role is to maintain relations with citizens, and the way these institu-

tions or public authorities comply with the provisions of Laws 544/2001, 52/2003 

or article 31 of the Constitution. 
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The Crime of Money Laundering Committed by the Author of the 

Principal Crime. The Consequences of Decriminalization 
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Abstract 

By Decision of the Constitutional Court of Romania no. 418 of 19.06.2018, it 

was ruled that the author or co-author of the main crime, the accomplice or instigator of 

the main crime (delictum principale), from which the dirty money comes, cannot be an 

active subject of the crime of money laundering (delictum subsequens), when the latter 

crime is committed in the normative version of acquiring, holding or using money or 

assets. After the pronouncement of this decision, some courts found that the committed 

act is decriminalized, without analyzing whether the concrete act for which the author 

was convicted falls under another normative variant of the crime of money laundering. 

The study analyzes if this is possible in the procedural framework of the appeal to execu-

tion in criminal matters. The issue is important because the rejection of the appeal to 

execution, on the grounds that the act falls under another variant of the crime of money 

laundering, has no consequence on the order to confiscate the proceeds of the crime. 

 

Keywords: money laundering, confiscation, appeal to execution, criminal law. 

 

JEL Classification: K14 

 

 

1. Introduction 

 

By Criminal Decision no. 836 of February 13, 2013, pronounced by the 

High Court of Cassation and Justice, the defendant was sentenced to 3 years in 

prison, for committing the crime of money laundering, provided for by Article 

23(c) from Law no. 656/2002 for the prevention and sanctioning of money laun-

dering (republish)2, considering that he used the money obtained by his commit-

ting the offense provided for in Article 12(a) from Law no. 78/2000 for the pur-

chase of an apartment and other personal needs. 

After the pronouncement of this final decision of conviction, by Decision 

of the Constitutional Court of Romania no. 418 of 19.06.2018, it was ruled that 

"the provisions of Article 29(1)(c) from Law no. 656/2002 for the prevention and 

sanctioning of money laundering, as well as for the establishment of measures to 

prevent and combat the financing of terrorism in the interpretation given by the 

Decision of the High Court of Cassation and Justice no. 16 of June 8, 2016 re-

garding the pronouncement of a preliminary decision, regarding the active subject 

of the crime, are unconstitutional." 

                                                           
1 Cristinel Ghigheci - Faculty of Law, Transilvania University of Brașov; judge at the Court of 

Appeal Braşov, Romania, cristinelghigheci@yahoo.com. 
2 Published in the Official Gazette of Romania, Part I, No. 702 of October 12, 2012. 
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   In justifying this decision, the Constitutional Court of Romania showed, 

in essence, that the author or co-author of the main crime, the accomplice or in-

stigator of the main crime (delictum principale - from which the dirty money 

comes) cannot be an active subject of the crime of money laundering (delictum 

subsequences). At the same time, it was shown that the expression "knowing that 

the assets come from the commission of crimes" existed in the scope of the in-

crimination norm from Article 29(1)(c) from Law no. 656/2002, is used by the 

legislator to exclude from the sphere of active subjects the persons involved in 

the commission of the crime from which the assets originate. It is also shown that 

the legislator uses a similar expression in the case of the crime of concealment, 

and no one claimed that the person who committed the crime from which the 

hidden property originates can be an active subject of the crime of concealment. 

Finally, it was also noted that the principle of ne bis in idem is violated by retain-

ing the ideal concurrence of an offense that results in the money subject to laun-

dering and the crime of money laundering in the normative version provided for 

in Article 29(1)(c) from Law no. 656/2002 when the perpetrator of money laun-

dering acquires assets resulting from the commission of crimes. 

 After the publication of this Decision of the Constitutional Court of Ro-

mania, the convicted defendant filed an appeal to execution, through which he 

requested to state that the act for which he was convicted by Criminal Decision 

no. 836 of February 13, 2013 of the High Court of Cassation and Justice was 

decriminalized, as he was in the situation of having been convicted for the variant 

from Article 29(1)(c) from Law no. 656/2002 of the crime of money laundering, 

although he was also the author of the predicate crime (delictum principale), from 

which the dirty money came. 

 The diametrically opposed solutions pronounced by the courts charged 

with resolving this appeal to execution in the first instance and the appeal - the 

first instance admitted the appeal to execution and found that the act of money 

laundering is decriminalized, while the court in the appeal decided that the act 

falls under another normative variant of the crime of money laundering - raises 

several discussions related to this crime and the possibility of analyzing in an 

enforcement appeal the ratio between its alternative methods. 

 Thus, the rejection solution of the appeal to execution can only be ordered 

if it is considered that in this procedure a re-examination of the factual situation 

retained by the court that ordered the conviction is possible. Although it is sus-

ceptible to some criticism, there are several arguments in favor of this solution, 

the only one that would allow the enforcement of the order to confiscate the pro-

ceeds of the crime, in accordance with the principle "crime does not pay", recog-

nized even in the jurisprudence of the Constitutional Court of Romania3.  

 Otherwise, although the committed act could fall under a money launder-

                                                           
3 Constitutional Court of Romania, Decision no. 356/2014, published in the Official Gazette, Part 

I, No. 691 of September 22, 2014, paragraph 22. 
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ing crime, ascertaining the decriminalization of the only normative option re-

tained by the court that ordered the conviction would allow the convicted person 

to keep the asset that was hidden or whose provenance was concealed. In addi-

tion, the doctrine recognized the existence of a difference in the standard of proof 

between the crime of money laundering and the other crimes, showing that "Un-

like the conventional prosecution that uses the presumption of innocence that 

places a legal burden upon the prosecution to prove all elements of the offence to 

law enforcement, money laundering prosecution places the legal burden of proof 

on the suspects to provide adequate evidence about the source of the suspected 

funds or assets."4 The decriminalization of this variant of money laundering ren-

ders this rule regarding the burden of proof inapplicable. 

 

 2. The solution of the first instance regarding the decriminalization 

of the crime of money laundering 

 

 The Braşov Court - the first instance entrusted with the resolution of the 

appeal to execution - found through the criminal sentence no. 178 of 26.10.2021 

that the act of money laundering for which the defendant was convicted by Crim-

inal Decision no. 836 of February 13, 2013 of the High Court of Cassation and 

Justice was decriminalized as a result of the pronouncement of the Decision of 

the Constitutional Court of Romania no. 418 of 19.06.2018 and admitted the ap-

peal to execution. The Braşov Court found that through this decision of the Con-

stitutional Court of Romania there was partial decriminalization of the crime of 

money laundering, regarding the active subject of the crime of money laundering, 

in the sense that the author of the main crime cannot be the active subject of the 

crime of money laundering. 

 In arguing the solution, it was taken into account that by the Decision of 

the Constitutional Court of Romania no. 651/20185, the exception of unconstitu-

tionality raised in a criminal case was admitted and it was found that the legisla-

tive solutions contained in Article 595(1) from the Code of Criminal Power of 

Attorney and in Article 4 of the Criminal Code, which does not assimilate the 

effects of a decision of the Constitutional Court establishing the unconstitution-

ality of an incrimination rule with those of a decriminalization criminal law. 

 For this reason, when a decision of the Constitutional Court establishes 

the total or partial unconstitutionality of an incrimination norm, the decision is 

equivalent, in terms of effects, to a decriminalization law. Such a decision of the 

Constitutional Court must have consequences on the legal situation of any person 

who falls under its scope, regardless of the stage in which the criminal trial is, 

therefore including in the phase of the execution of the final judgment of convic-

tion by which an educational measure was applied. 

                                                           
4 Nella Hendriyetty Bhajan S. Grewal, Macroeconomics of money laundering: effects and meas-

urements, “Journal of Financial Crime”, Vol. 24 Iss 1, (2017): 66. 
5 Published in the Official Gazette, Part I, No. 1083 of December 20, 2018. 

act:135858%2043414242
act:126692%2041993023
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 The court also found that the specific act of money laundering provided 

for by the old criminal law is no longer criminalized in any form in the new crim-

inal law, considering that the appellant is the active subject of both the crime of 

money laundering and the crime from which the assets come from. It was held 

that the analysis of the incidence of the decriminalization law has in mind an 

assessment in concreto in the sense of establishing whether there is an element of 

continuity between the old law and the new law, but the verification of the ele-

ment of continuity is limited to the state of facts retained by the sentencing deci-

sion, as it was framed in law. Consequently, as long as no other alternative ver-

sions of the crime were retained by the sentencing decision, the existence of an 

element of continuity regarding the other alternative versions could not be estab-

lished in the enforcement appeal procedure. 

 Since the Criminal Decision no. 836 of February 13, 2013, of the High 

Court of Cassation and Justice ordered, in addition to sentencing the defendant, 

the special confiscation from him of the apartment bought as a result of money 

laundering, the trial court found that the measure of special confiscation of the 

building was not placed in enforcement until the date of incidence of the decrim-

inalization law. Under these conditions, since the provision of special confisca-

tion of the apartment that was the subject of the money laundering offense was 

not enforced - for various procedural reasons - this provision could no longer be 

enforced because the money laundering offense was decriminalized. 

 

 3. The solution in the appeal regarding the decriminalization of the 

crime of money laundering 

 

 Being invested with the resolution of the appeal against this sentence of 

the first instance, the Braşov Court of Appeal (by Criminal Decision no. 47/C of 

April 11, 2022) abolished it, and on the merits rejected the appeal on execution, 

at the same time noting that the fact for which the appellant was convicted by 

Criminal Decision no. 836 of 08.03.2013 of the High Court of Cassation and Jus-

tice constitutes the crime of money laundering, currently provided by Article 

49(1)(b) from Law no. 129/2019. 

A first argument retained by the court of appeal for the pronouncement 

of this solution was that the res judicata authority of the court decision is imposed 

both in terms of the pronounced solution and in the considerations on which it is 

based, claiming that this solution appears consecrated even at the legal level by 

Article 430(2) of the Code of Civil Procedure, according to which "the res judi-

cata authority regards the solution, as well as the considerations on which it is 

based, including those by which a litigious matter was resolved", applicable as 

common law in any procedural matter, therefore also in criminal matters. 

Another argument was that the incidence of a succession of laws over 

time can also be retained if a criminal act is decriminalized under the old law, and 

the offense remains criminalized under the old law, but under a different legal 
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framework. It is claimed that this hypothesis is legally enshrined and is provided 

in Article 3(2) final thesis of Law no. 187/2012 on the implementation of the new 

Criminal Code6, which provides that the provisions of Article 4 of the Criminal 

Code ("Application of the criminal decriminalization law") does not apply in the 

situation where the determined act is criminalized by another "law in force". 

Another argument retained by the court of appeal was that the decrimi-

nalization of a crime occurs not only when the act detained according to the old 

law is no longer criminalized under the same name or another or in the content of 

another crime, but the criminalization must no longer exist in another normative 

version of the same crime. 

It was also noted that in order to verify the incidence of decriminalization, 

it is necessary to proceed to the concrete assessment of the intervention of the 

decriminalization law by referring to the factual situation held against the author 

by the sentencing decision, it is not enough for the court to limit itself to the ab-

stract finding of the intervention of the decriminalization provision. 

It was also shown that the factual situation held against the defendant by 

the sentencing decision was not limited to the factual aspects consisting of simple 

acquisition, possession, or use, in the sense of Article 29(1)(c) from Law no. 

656/2002, but also to elements of fact consisting of "successive bank transfers", 

in the name of close or related relatives, through which the defendant "tried to 

hide both the source and the final destination of the money". However, such spe-

cific material actions were continuously criminalized in the provisions of Article 

29(1)(b) from Law no. 656/2002 and are currently criminalized in Article 

49(1)(b) from Law no. 129/2019. 

Finally, it is argued that the only explanation why the court that ordered 

the conviction did not retain in the legal framework both alternative methods 

(which were, however, unequivocally retained in the factual situation) is that the 

natural absorption of acts of concealment and dissimulation of the illicit origin 

of the assets in the activity of acquiring, holding and using them, giving relevance 

only to the latter, because they have a character of finality in relation to the entire 

criminal activity of the perpetrator. 

 

 4. Analysis of the legal issues raised by the previously presented case 

 

 4.1. The crime of money laundering committed by the perpetrator of 

the main crime 

 

 The first legal issue is that of the possibility of arresting the perpetrator 

of the main crime and the crime of money laundering, in case he commits acts 

specific to the latter crime, after obtaining some money or assets as a result of 

committing the first one. 

                                                           
6 Published in the Official Gazette, Part I, No. 757 of November 12, 2012. 
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 It must be emphasized that this legal issue was not raised in the case of 

the normative variants of the crime of money laundering currently provided for 

in Article 49(1)(a) and (b) from Law no. 129/2019 for the prevention and com-

bating of money laundering and the financing of terrorism, as well as for the mod-

ification and addition to some normative acts7, which criminalize "a) the ex-

change or transfer of assets, knowing that they come from the commission of 

crimes, for hiding or dissimulating the illicit origin of these assets or in order to 

help the person who committed the crime from which the assets come to evade 

prosecution, judgment or the execution of the punishment" and "b) hiding or dis-

guising the true nature, provenance, location, disposition, the circulation or own-

ership of the goods or the rights over them, knowing that the goods come from 

the commission of crimes". These variants of the crime of money laundering were 

regulated in an identical form in Article 29(1)(a) and (b) from Law no. 656/2002, 

currently repealed. 

 Moreover, these variants of the crime overlap perfectly with the generally 

accepted notion of the crime of money laundering, as mentioned in the doctrine: 

"The person who has received some form of ill-gotten gains will seek to ensure 

that they can use these funds without people realising that they are the result of 

inappropriate behaviour. To do this they will need to disguise the proceeds such 

that the original source of the proceeds is hidden and therefore the funds them-

selves appear to be legitimate."8 

 The discussion was brought before us only in relation to the act of money 

laundering criminalized in the former Article 29(1)(c) from Law no. 656/2002, 

currently abrogated, which criminalized "the acquisition, possession or use of 

goods, knowing that they come from the commission of crimes". 

 Both the doctrine9 and the judicial practice10 initially ruled that any per-

son, including the perpetrator of the main crime, can have the status of the active 

subject of the crime of money laundering, in any variant of the crime. The su-

preme court of Romania even issued a decision to unify judicial practice (man-

datory erga omnes), by which it ruled that "The active subject of the crime of 

money laundering can also be the active subject of the crime from which the 

goods originate."11 

 After the pronouncement of this decision to unify the judicial practice, 

the Decision of the Constitutional Court of Romania no. 418 of 19.06.2018, by 

                                                           
7 Published in the Official Gazette of Romania, Part I, No. 589 of July 18, 2019. 
8 Denis Cox, Handbook of Anti Money Laundering, (Chichester: Wiley, 2014), 6. 
9 George Antoniu, Editor's note to the article published by Dorin Ciuncan, Aurelian Nicoliţă, The 

active subject of the crime of money laundering, „Criminal Law Review” No. 2 (2006): 108; Came-

lia Bogdan, Money laundering. Theoretical aspects and judicial practice, (Bucharest: Universul 

Juridic Publishing House, 2010), 171. 
10 Criminal Decision No. 5966/2003, High Court of Cassation and Justice, Criminal Division, pub-

lished on the website www.scj.ro. 
11 Decision No. 16/2016, High Court of Cassation and Justice, Panel for resolving legal issues, 

published in the Official Gazette of Romania, Part I, No. 654 of August 25, 2016. 
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which it was ruled that the provisions of Article 29(1)(c) from Law no. 656/2002, 

as interpreted by the Decision of the High Court of Cassation and Justice no. 16 

of June 8, 2016, are unconstitutional in terms of the active subject of the crime. 

 In this decision, the Constitutional Court of Romania brings as its main 

arguments the fact that from the expression "knowing that the assets come from 

the commission of crimes" it would be understood that the legislator intended to 

exclude the author of the main crime and that by retaining the ideal contest be-

tween the main crime and money laundering would violate the ne bis in idem 

principle. It could result from this that the right to enjoy goods is also recognized 

for those who acquired them through a crime. It thus seems true what William 

Blackstone states that "there is nothing which so generally strikes the imagina-

tion, and engages the affections of mankind, as the right of property; or that sole 

and despotic dominion which one man claims and exercises over the external 

things of the world, in total exclusion of the right of any other individual in the 

universe."12 

 After the pronouncement of the Decision of the Constitutional Court of 

Romania, Law no. 656/2002 was repealed, and this variant of the crime of money 

laundering was criminalized in a similar form in Article 49 of Law no. 129/2019, 

which provides in the version from letter c) that it is a crime of money laundering 

"the acquisition, possession or use of assets by a person other than the active sub-

ject of the crime from which the assets originate, knowing that they originate 

from the commission of crimes". As can be seen, the new law took over the so-

lution from the Decision of the Constitutional Court of Romania no. 418 of 

19.06.2018 regarding the impossibility of the perpetrator of the main crime to be 

an active subject of the crime of money laundering. 

 In the doctrine, this solution by the Decision of the Constitutional Court 

of Romania and from the new law was criticized, claiming that it "would expose 

Romania to sanctions of international nature for non-compliance with the global 

regime prohibiting acts of money laundering deriving from serious crimes, com-

mitted in the sphere of organized crime, as well as from acts of corruption."13 It 

was also shown that in justifying the adoption of the Sixth Anti-Money Launder-

ing Directive (Directive (EU) 2018/1673 of October 23, 2018 on combating 

money laundering through criminal law measures) reference is made to the fact 

that "terrorists often resort to proceeds of crime to finance their activities and use 

                                                           
12 William Blackstone, Commentaries on the Laws of England, Book II: Of the Right of Things, 

(Oxford: Oxford University Press, 2016), 1. 
13 Camelia Bogdan, “Critical view on the decriminalization of money laundering. Remedies for the 

alignment of criminal legislation with the European Union Calendar in the matter of combating 

money laundering and the financing of terrorism - a sine qua non condition for the Romanian state 

to fulfill the obligations imposed by global standards for the protection of society”, Juridice, August 

5, 2019, https://www.juridice.ro/649048/privire-critica-asupra-decriminalization-of-the-money-

laundering-crime-remedies-for-the-alignment-of-the-criminal-legislation-of-the-european-union-

calendar-in-the-matter-of-fighting-money-laundering -banilor-si-a-fin.html, last view 30.09.2022. 
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money laundering schemes to convert, hide or acquire such proceeds of crime".14 

Even if the domestic legislation would contravene the law of the European Union 

under this aspect, as it is argued in the doctrinal opinion mentioned above, we 

consider that the principle of the legality of criminalization would oppose the 

retention of the crime of money laundering in the case of the variant from Article 

49(c) from Law no. 129/2019 when it is committed by the perpetrator of the main 

crime. 

 But, as will be shown below, the "acquisition" action mentioned in Arti-

cle 49(c) from Law no. 129/2019 is not a simple one, similar to the action of 

"acquisition" which constitutes a material element of the crime of concealment, 

provided for in Article 272 of the Criminal Code. Although both crimes refer to 

an action of acquiring assets resulting from the commission of certain acts pro-

vided for by criminal law, in the case of the crime of money laundering, the ac-

quisition action is most often the end point of a more complex process of con-

cealment or dissimulation of the origin of the assets. Or, in this case, we believe 

that a legislative solution would have been preferable that would have allowed 

the perpetrator to be charged with both methods of the crime of money launder-

ing, provided for in Article 49(b) and (c) from Law no. 129/2019. 

 As it was argued in the doctrine "Another possible basis for differentiat-

ing civil from criminal law is that criminal acts are those acts which are intrinsi-

cally morally wrong. (Such acts are sometimes called mala in se.) To some extent 

this is true of the more serious, stigmatic offences – assault, murder, and so forth. 

But much of the modern criminal law involves prohibitions which are only wrong 

because they are illegal (mala prohibita)."15 The crime of money laundering com-

mitted by the perpetrator of the main crime it is part of the category of acts con-

sidered wrong because they are illegal (mala prohibita). This is because the crime 

of money laundering has appeared relatively recently, after the 1988 Vienna Con-

vention (United Nations Convention against Illicit Traffic in Narcotic Drugs and 

Psychotropic Substances)16. 

 

 4.2. Analysis of the actual decriminalization of money laundering 

 

 Another matter of law raised by the discussed case is whether it could be 

analyzed within the appeal to execution - based on the provisions of Article 595 

of the Code of Criminal Procedure - the concrete act for which the defendant who 

later filed the appeal to execution was definitively convicted (to determine 

whether it was decriminalized) or should only the legal framework that the court 

that ordered the conviction attributed to this fact have been analyzed. 

                                                           
14 Ibid. 
15 AP Siemester, JR Spencer, GR Sullivan and GJ Virgo, Simester and Sullivan's Criminal Law. 

Theory and Doctrine, (Oxford and Portland, Oregon: Hart Publishing, 2010), 3. 
16 Sue Turner and Jonathan Bainbridge, An Anti-Money Laundering Timeline and the Relentless 

Regulatory Response, „The Journal of Criminal Law” Vol. 82(3), (2018): 215. 



Doctrina et Usu in Business Law                                                                                 75 
 

 The Braşov Court considered that it cannot make its own analysis of the 

concrete fact for which the defendant was definitively convicted by Criminal De-

cision no. 836 of February 13, 2013, pronounced by the High Court of Cassation 

and Justice, while the Braşov Court of Appeal made this analysis of the concrete 

fact for which the conviction was pronounced. 

 Particularly relevant in this case is the fact that the court that ordered the 

conviction held that the defendant used the money obtained by committing the 

main crime (performing financial operations, such as trade acts, incompatible 

with the function, attribution, or assignment that a person performs or concluding 

financial transactions, using the information obtained by virtue of his position, 

attribution or task) for the purchase of an apartment and other personal needs, 

trying through successive bank transfers, to hide both the source and the final 

destination of the money. It follows from this motivation of the sentencing deci-

sion that it was not a matter of a simple acquisition by the author of the main 

crime of the assets resulting from this crime, but of a more complex mechanism, 

which also involved activities specific to hiding and dissimulating the criminal 

proceeds, incriminated acts both at the time the act was committed and now, in 

the second normative version of the crime of money laundering (Article 49(b) 

from Law no. 129/2019). 

 Or, this finding of the court that ordered the conviction attracts in turn 

the res judicata authority of the court decision, which is incidental both in terms 

of the solution pronounced and in terms of the considerations on which it is based. 

The Constitutional Court of Romania also ruled in this sense, which emphasized 

that "The solution contained in the final judgment pronounced in a criminal trial, 

under conditions of legality, is absolutely presumed to express the truth about the 

facts and circumstances deduced from the judgment, both regarding those de-

cided on the resolution of the criminal case, as well as regarding the factual and 

legal arguments contained in the considerations of the court decision."17 

 Indeed, the Braşov Court correctly held that the repeal of a legal text can 

occur both as a result of a new law and as a result of a decision finding the un-

constitutionality of the legal norm. From the point of view of the effects, there is 

no difference between the two ways of repealing the law text. For this reason, 

even if it would not have been explicitly regulated in Article 49(c) from Law no. 

129/2019 that the author of the main crime cannot be an active subject of this 

normative variant of the crime of money laundering, the solution would have been 

the same even if only the Decision of the Constitutional Court no. 418 of 

19.06.2018 would have applied. 

 An important argument invoked by the Braşov Court of Appeal was that 

a difference must be made between repeal and decriminalization, as was also 

done in the doctrine when it was emphasized that "in practice, sometimes a wrong 

understanding of the notion of decriminalization is encountered, by putting an 

                                                           
17 Decision No. 572/2021, Constitutional Court of Romania, published in the Official Gazette of 

Romania No. 1257/December 21, 2021, paragraph 20. 
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equal sign between repeal and decriminalization. The repeal of a text criminaliz-

ing a certain act does not necessarily mean that that act has been decriminalized; 

the act may continue to be criminalized but through another text of the law"18. 

 This solution is enshrined in legislation, in Article 3(2) of Law no. 

187/2012 for the implementation of Law no. 286/2009 regarding the Criminal 

Code19, which provides that "The provisions of Article 4 of the Criminal Code do 

not apply in the situation where the act is criminalized by the new law or by an-

other law in force, even under a different name." Therefore, the law provides that 

it is not a question of decriminalizing the act if it continues to be criminalized, 

even under a different name. Therefore, the decriminalization of an act can only 

be analyzed in concreto, in relation to all the concrete elements of the committed 

act, and not in abstracto, in relation to the legal classification of the respective 

act in the sentencing decision. 

 This solution seems to be enshrined by the classical English doctrine, 

according to which conduct is essential for defining the elements of the crime: 

"[…] the conduct, causation, and fault doctrines are doctrines concerned with the 

defining elements of crimes (although not all crimes necessarily have causation 

or fault elements)."20 

 In fact, when the Romanian Criminal Code came into force in 2014, the 

issue of the possible decriminalization of some acts for which a final conviction 

had been ordered under the previous Criminal Code was raised. The procedural 

framework in which the impact of the provisions of Article 4 of the Criminal 

Code regarding the application of the criminal decriminalization law was ana-

lyzed, was also that of the appeals to execution formulated on the basis of Article 

595 of the Criminal Procedure Code. In these cases, the courts made an in con-

creto analysis of the act for which the final conviction was ordered, to determine 

whether the decriminalization is incidental or not. 

 Thus, in another case, the court held that from the considerations of the 

final conviction it follows that the defendant did not commit the crime of forgery 

by depriving the identity through the fraudulent use of an act that serves to iden-

tify, legitimize or prove civil status (an additional condition imposed by the new 

Penal Code for the apprehension of this crime – p.n. C.G.), being an incident of 

Article 4 of the Criminal Code21. In order to establish the decriminalization, the 

court, therefore, made an in concreto analysis of the factual situation contained 

in the final sentencing decision, noting that the concrete act committed by the 

                                                           
18 Vintilă Dongoroz et al., Theoretical explanations of the Romanian Penal Code, General part, 

Vol. I, 2nd edition, (Bucharest: Publishing House of the Romanian Academy and All Beck Publish-

ing, 2003), 65. 
19 Published in the Official Gazette of Romania, Part I, No. 757 of November 12, 2012. 
20 Jeremy Horder, Ashworth's Principles of Criminal Law, eight edition, (Oxford: Oxford Univer-

sity Press, 2016), 101. 
21 Decision No. 1/February 3, 2020, Iași Court of Appeal, Criminal Division, published in the Crim-

inal Code and Criminal Procedure Code updated on January 20, 2021, Edited by G. Zlati and D. S. 

Chertes, (Bucharest: Solomon Publishing House, 2021), 8. 
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convicted person was decriminalized because it was not committed through the 

fraudulent use of an act that serves for identification, legitimization or proof of 

civil status. 

 The Braşov Court of Appeal proceeded in the same way in the case under 

discussion, emphasizing "the need that, in order to verify the incidence of decrim-

inalization, to proceed to the concrete assessment of the intervention of the de-

criminalization law, by reference to the factual situation held in charge of the 

author by the sentencing decision, it being by no means sufficient for the court to 

limit itself to the abstract finding of the intervention of the decriminalization pro-

vision."22 

 If this analysis is easy to do in the case of a succession of laws over time, 

it can create problems if the concrete act could have fallen within two criminali-

zation norms from the beginning, but the judicial bodies carried out the criminal 

investigation and ordered the conviction of the defendant for only one crime. In 

this case, the problem of the risk highlighted in the English doctrine is raised in 

relation to the prohibition of a person being tried twice for the same act (double 

jeopardy): "In order to have the moral authority to do this, the State should  con-

sider its trial procedures to be generally reliable; to the extend that it thinks they 

are not, it lacks the moral authority to use them to put people in jeopardy of con-

viction."23  

 

 4.3. The ratio between the normative variants of the crime of money 

laundering 

 

 If the concrete act committed by the convicted person could have been 

included from the beginning in both ways of the crime of money laundering, pro-

vided by Article 49(b) and (c) from Law no. 129/2019, but the court ordered the 

conviction only for the version provided for in Article 49(c) from Law no. 

129/2019, the reason for proceeding in this way should be clarified. It should be 

emphasized that the same person can be charged with one or more methods of the 

crime of money laundering, provided for in Article 49(a), (b), and (c) from Law 

no. 129/2019, without this affecting the criminal unit, only one crime being re-

tained. 

In order to be able to make its own assessment of the concrete fact and to 

remember that in reality the procedure from Article 49(b) from Law no. 129/2019 

of the crime of money laundering, the Braşov Court of Appeal held that "the only 

explanation - in the absence of express considerations in this regard, which would 

have had res judicata authority, without being able to return to them - for that the 

court did not retain in the legal framework both alternative methods, which were 

unequivocally retained in the factual situation, is that it considered incident in the 

                                                           
22 Decision No. 47/C/11.04.2022, Brașov Court of Appeal, Criminal Division, unpublished. 
23 Andrew Ashworth and Mike Redmayne, The Criminal Process, fourth edition, (Oxford: Oxford 

Univerity Press, 2010), 399. 
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case the natural absorption of the acts of concealment and dissimulation of the 

illicit origin of the assets in the acquisition activity, possession and use of them, 

by referring to the specific context of the factual situation, considering it neces-

sary to give priority relevance to the latter, which can naturally include the former 

and which have a character of finality in relation to the entire criminal activity of 

the author of the act"24. 

The theory of the natural absorption of a crime into another crime or of a 

form or modality into another form or modality of the crime is unanimously ac-

cepted in judicial doctrine and practice, being incidental in the event that a crime 

cannot be committed without creating some documents that can be included in 

another crime. For example, a crime of murder committed by repeatedly hitting 

the victim naturally absorbs the crime of assault or other violence. 

A natural absorption is also possible between the different modalities of 

the same crime when they represent successive actions, where the first incrimi-

nated acts constitute preparatory actions or attempts of the final actions. For ex-

ample, in the case of the crime of bribery, the initial acts of demanding or accept-

ing the promise are in reality imperfect forms of the act of receiving a bribe, so 

they are naturally absorbed into the final act of receiving when they are all com-

mitted in connection with the same assets or benefits. 

 In the same way, in the case under discussion, the Braşov Court of Ap-

peal held that among the variants of the crime of money laundering regulated in 

Article 49(b) and (c) from Law no. 129/2019 there would be a means-end rela-

tionship, considering that the first modality (hiding or concealing the proceeds of 

the crime) represents the means, and the second modality (possession) represents 

the goal. For this reason, the principle of absorption or consumption is incidental, 

according to which the more serious crime or the variant with a wider scope of 

application or the one constituting the finality of the action naturally absorbs the 

lighter or more specific one or which represents only the means, the instrument 

of the absorbing crime (lex consumens derogat legi consumptae)25. Thus, the "ac-

quisition or possession" referred to in Article 49(c) from Law no. 129/2019 would 

constitute in the case under discussion the finality of the "concealment or dissim-

ulation" actions, mentioned in Article 49(b) from the same normative act, a fact 

that determined the initial retention in the legal framework of the act only of the 

modality of "possession" of the assets resulting from the main crime. 

 Only one objection could be raised in relation to this reasoning, namely 

the one regarding the possibility that the final possession action, criminalized in 

Article 49(c) from Law no. 129/2019, to be committed without the prior commit-

ting of concealment actions. However, in this case, it could be argued that it 

                                                           
24 Decision No. 47/C/11.04.2022, Brașov Court of Appeal, Criminal Division, unpublished. 
25 Vintilă Dongoroz, Criminal Law, (Bucharest: Institute of Graphic Arts, 1939), 333 and 334; Tra-

ian Pop, Comparative Criminal Law. The general part, vol. II, (Cluj: Ardealul Institute of Graphic 

Arts, 1923), 621-624; Nicolae Buzea, Criminal offense and culpability, (Alba Iulia: Sabin Solomon 

Printing House, 1944), 699 and 700. 
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would not be a matter of natural absorption, because the two distinctly incrimi-

nated actions can be committed separately, in which case we can no longer speak 

of acts that are naturally absorbed into each other. The same objection could be 

made, however, in relation to the alternative methods of the crime of bribery, in 

which it is possible to directly commit the act of receiving, without there being a 

claim or an acceptance of a promise and, nevertheless, when they are committed 

together in relation to the same assets or benefits, it operates a natural absorption 

between the two types of crime. 

 

5. Conclusions 

 

The clarification of the legal issues under discussion is of particular im-

portance in cases where the perpetrator of the main crime also commits acts spe-

cific to the crime of money laundering, in which case the judicial bodies must 

establish precisely whether it is a matter of acts of "concealment or dissimulation" 

of the product of the crime or only acts of "acquisition or possession" thereof. In 

the first case, it is possible to arrest the perpetrator for the crime of money laun-

dering, while in the second situation this crime cannot be brought upon. 

Most of the time, however, it is not just a simple act of "acquiring or 

possessing" the proceeds of the crime by the author of the main action, but this is 

also preceded by other acts that could be qualified as acts of "concealment or 

dissimulation" of the proceeds of crime. Otherwise, if it were only an act of "ac-

quisition" of some assets resulting from acts provided for by the criminal law, we 

would rather be in the presence of a crime of concealment, provided for by Article 

270 of the Criminal Code, and not in the presence of the crime of money launder-

ing. 

The autonomous character of the crime of money laundering, compared 

to the main crime, allows the conviction of the guilty person regardless of whether 

or not a conviction was ordered for the latter crime. Moreover, in the doctrine, it 

was argued that even the acquittal of the author of the main act generating dirty 

money does not constitute an obstacle to bringing criminal responsibility for com-

mitting the crime of money laundering, provided that the acquittal decision was 

not due to the lack of the act or its lack of criminal character26. Or, in the latter 

situation, it is possible to convict the author for the crime of money laundering in 

the variants of Article 49(a) and (b) from Law no. 129/2019, even if he was ac-

quitted of the main crime (for reasons other than the lack of the act or its criminal 

character). Considering, however, the rule of Romanian law, it would not be pos-

sible in this situation to convict the author for the crime of money laundering in 

the version of Article 49(c) from Law no. 129/2019. 

The case under discussion is also relevant in terms of the confiscation of 

the proceeds of the crime because many times its "acquisition or possession" by 

                                                           
26 Jérôme Lasserre Capdeville, La lutte contre le blanchiment d'argent, (Paris: L'Harmattan, 2006), 

50. 
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the perpetrator constitutes the very purpose of the actions of "disguising or con-

cealing" the values derived from the main crime. Or, in this case, special confis-

cation is required in the case of committing the crime of money laundering in the 

alternative ways of Article 49(b) and (c) from Law no. 129/2019, even if the ver-

sion of the crime consisting in "acquiring or possessing" would not be retained. 

The simple "concealment" of the proceeds of the crime is sufficient to order its 

special confiscation, regardless of whether or not the assets are in the possession 

of the perpetrator of the money laundering crime. 

Only such an interpretation could lead to the achievement of the purpose 

of the security measure of confiscation, consisting in removing a state of social 

danger and preventing the commission of other crimes, by depriving the criminal 

of the benefit of the crime. Such a measure is also necessary to remove the ad-

vantage obtained by criminals over honest people because "money laundering has 

the particular economic function of transforming capital from illegal sources, 

which carry just potential purchasing power, into actual purchasing power, thus 

benefiting those subjects who know how to dispose of laundered money"27. 

The signal of seriousness given by the judicial authorities, regarding any 

possible preservation of the advantages acquired by committing crimes, is very 

important, because "if money laundering procedures are ineffective the likely 

consequence is that the criminal sector will progressively change its behavior – 

for example in terms of the proportion of illegal revenues to be laundered, share 

of reinvestment in the illegal economy and its diversification – in order to avoid 

the destruction of value"28. 
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The Economic as a Configuration Factor of the Law 
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              Abstract 

 Where does the legislator receive the command to create legal norms? It is a 

question that finds its answer in the social, economic, cultural reality, etc. Law is a result 

of an evolution of filtering and valorization, over time, of the most important social 

relations. In this paper, we propose to shed light on the economic, as a factor in the 

configuration of law, in the context of the economic crisis determined by the Covid 19 

pandemic. As a result of the restrictions imposed on the freedom of movement of people, 

the issue of the real danger that impacted public health was raised, which is why they 

were imposed, on a normative level, by the regulation of the green certificate. 

 

          Keywords: configuration factor; real or material sources of law; economic; 

natural framework; economic crisis. 
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 1. Introduction 

 

 A decisive presence, but at the same time sensitive, among the 

configuration factors of the law is the economy, with all its branches of activity, 

which continuously determines the legislator to permanently find levers to 

support it at a high level through timely legislative solutions. Researching its 

scope, however, we have identified that it is in a total interdependence with the 

other two factors, the human factor and the natural framework, but also with the 

other factors in the social-political framework. Any transformation that takes 

place in the social-political framework or in the natural framework has direct 

implications on the economic factor, so the legislator is determined to intervene 

through legal regulations in those spheres of activity, which have a direct effect 

on balancing the economy. 

A useful definition for our approach of the phrase “economic balance” is 

given by the dictionary of economics, defining it as the state of harmonious 

integration between the interdependent parts of production, which results from 

the “joint action of technical, economic and socio-political factors”2. 

 As examples in our research, we identify how the global ecological crisis 

as a result of pollution and overfishing, the health crisis as a result of the Covid 

19 pandemic, as well as the energy crisis as an effect of the military attack in 

Eastern Europe have led to a decline in the economy, fact that determined the 
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union legislator and, implicitly, the national legislator to legislate urgently in 

those areas. 

 The investigation of the subject is structured on three pillars: the first 

deals with the general aspects of the law configuration factors from the 

perspective of the General Theory of Law3, the second deals with the indissoluble 

correlation between the environment and the economy, and the last deals with the 

legislative intervention in the economy to achieve energy security, in the current 

context of the military crisis. 

 This approach in the current research topic, we believe, presents an 

element of novelty in the scientific investigation in the field of law configuration 

factors, with special regard to the economic, using the method of historical, 

logical and sociological research, as methods of legal scientific research. 

  

 2. The configuration factors of the law – brief presentation from the 

perspective of the general theory of law 

 

The legal norm is a result of the construction of the conscious human 

mind. 

In the specialized literature, the question was asked whether the legal rule 

is a “free creation of the human will” or whether the legal norm is imposed on the 

will of the people “from the outside, through the action of existing factors prior 

to the work of legislation”4. 

For a better understanding of the process of drafting legal norms, it is 

necessary to unanimously admit the existence of external factors that influence 

the concrete act of creation of the legislator, regardless of their name: “real 

sources”, “constitutional sources”, “the given of the law”, “nature of things”, 

“sociological substrate of legal regulation”5 etc. 

Prof. George Ripert, the renowned researcher of legal phenomena, said 

that the real or material sources are the “creative forces of law”, i.e., the 

configuration factors of law or the ultimate causes of law, i.e., the social reality6. 

 The research of the configuration factors of law must take into account 

the fact that the man evolves in a given natural and social environment, in which 

he realizes his life needs and interests, participating in social relations with other 

                                                           
3 For an interesting study regarding economic rights and the general theory of law, please see Marta-

Claudia Cliza, Carole Nivard, Laura-Cristiana Spătaru-Negură, La Charte sociale européenne et la 

théorie générale des droits de l’homme in Stefano Angeleri, Carole Nivard (coord.), The European 

Social Charter: A Commentary, volume 1, Cross-cutting Themes, Brill Publishing House, 2022, 

pp. 211-235. 
4 Anita Naschitz, Teorie și tehnică în procesul de creare a dreptului, Romanian Academy Press, 

Bucharest, 1969, p. 19. 
5 Ibid, p. 20. 
6 Dumitru Mazilu, Teoria generală a dreptului, 2nd Edition, All Beck Publishing House, Bucharest, 

2000, pp. 218-219. 
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people7. 

 George Gurvitch considers that the factors external to the law, but which 

have an effect on it, are the geographical and demographic factors, economic 

factors, religious factors, moral or knowledge factors and collective psychology 

factors8, while Erich Fechner divides the “creative forces of law” into biological 

factors, economic factors, political factors, rational factors, axiological factors 

and religious factors9. 

 Anita Naschitz grouped these factors into three major categories: the 

human factor, the social-political framework and the natural framework10. So, the 

law is influenced by a series of complex external factors, an idea that took shape 

from the perspective of admitting its evolutionary character, of legal progress. 

Mircea Djuvara shows that sociology is the foundation of law, being 

incomprehensible without it. 

 As for the human factor, the legislator regulates the behavior of people 

within the most diverse social relations, since nothing that is social can escape 

the law, because the legislator creates norms aimed at man in relation to other 

people with whom he is in intersubjective relations. 

 Modeling people’s behavior requires knowledge of the human factor, 

taking into account the needs, interests and purposes of human actions, which can 

be hypostasized in different qualities that it can have11, considering the 

establishment of equal rights for all the people, based on the general principles of 

dignity and freedom. 

 As for the natural framework, it is a factor in the configuration of the law 

through all its components: the geographical environment, biological, 

physiological, demographic factors. The need for the legislator’s intervention in 

the sphere of the environment and in the sphere of events, as juridical facts lato 

sensu, has been intuited for a long time in political-legal thinking. 

 The legislator builds normative solutions regarding the protection, 

conservation and development of its component elements (water, air, soil, 

subsoil), environmental conditions representing the object of regulation. For 

example: legislative measures regarding the fight against environmental 

pollution, regulations aimed at the legal protection of forests, waters, the 

atmosphere, soil, regulations regarding fish stocks, fishing and aquaculture, etc. 

Also, the demographic factor exerts influence on the normative 

regulations. For example: legislative measures on migration, regulations on 

limiting demographic growth (in China) or, on the contrary, stimulating it (in 

                                                           
7 Anita Naschitz, op.cit., p.62. 
8 George Gurvitch, Eléments de sociologie juridique, Aubier Editions Montaingne, 1940, p. 248 

and next, apud. Dumitru Mazilu, op. cit., p. 218. 
9 Erich Fechner, Rechtsphilosophie, J.C.B. Mohr, Tübingen, 1956, pp.87 and next apud. Dumitru 

Mazilu, op. cit., p.218. 
10 Anita Naschitz, op. cit., p. 62 and next. 
11 Ibid, p. 81-82. 
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Sweden). 

 Anita Naschitz appreciates that the determination of the object of 

regulation and of influencing the solutions adopted within these regulations, in 

which the factors that make up the natural environment unfold12, must be 

understood only to the extent that these factors are in close correlation with social 

interests13. 

 The social-political framework is a factor in the configuration of law with 

specific action. 

 In the history and evolution of the law, the intervention of the law was 

necessary in the field of the economic, political, cultural, etc., observing their 

tendency to subordinate the law14. 

 The most important pillar of the social-political framework is the 

economic, as a component of this factor, which imposes its force through the 

technical norms that enrich the complex content of the law, legal norms that are 

permanently adapted to the real situation of the economy15. 

 The term “economy” comes from the Greek word “oikonomia” [made up 

of “oikos” = house, city and “nomos” = rule, order], which can be defined, 

originally, as an order in the behavior of people who are part of a house, family, 

household, city or within a society16. 

After the 60s until today, the state17 is appreciated by economists, 

lawyers, politicians, as being responsible for the presence of negative social 

phenomena in society such as: recession, inflation, increase in unemployment, 

slowdown or stagnation of economic development18 through the proliferation of 

certain facts illegal such as: tax evasion, unfair competition, fraud, trickery, 

exploitation of the buyer’s ignorance which the law has the obligation to sanction, 

etc. 

The vast majority of normative acts developed by public authorities 

regulate economic issues, such as: property, taxes and fees, special contracts, 

transport, the organization and operation of domestic and international economic 

entities, salaries, pensions, unemployment, tax evasion, etc.19. 

                                                           
12 François Geny includes natural factors in what he calls the real “given” of the law and which the 

legislator must, indispensably, take into account. In Science et technique en droit privé positif, Paris, 

Sirey, 1913, 2nd volume, pp. 371-373. 
13 Anita Naschitz, op.cit., p.66. 
14 Ibid, p .47-48. 
15 Nicolae Popa, Mihai Eremia, Simona Cristea, Teoria generală a dreptului, 2nd edition, All Beck 

Publishing House, Bucharest, 2015, p. 47. 
16 Gheorghe Boboș, De la economie la politică, stat și drept, in the volume Eficiența normelor 

juridice, Argonaut Publishing House, Cluj-Napoca, 2015, p. 9; Elise-Nicoleta Vâlcu, The new union 

regulation regarding the issue of merging the joint-stock companies, „Journal of Legal Studies” no. 

1-2/2018, pp. 67-78. 
17 For the concept of “state”, please see Cătălin Silviu Săraru, Tratat de contencios administrativ, 

Universul Juridic Publishing House, Bucharest, 2022, p.17.  
18 Gheorghe Boboș, op. cit., p. 11. 
19 Ibid, p. 21. 
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W. Lippman said that “no man can possess goods, nor enjoy them openly 

and safely, if this does not take place by virtue of the fact that the state is willing 

to respect his legal right. Without legal title he has no property, he is but a 

powerless possessor against those who are powerful enough to seize his 

possessions”20. 

We went through the explanation of all the configuration factors, because 

in the following we will find that on the economic21, both the natural 

environment, the human factor and the other social-political factors have a 

decisive influence and relevance for the legislator, in order to restore through a 

balanced economy for security, the common good and harmony of society. 

 

 3. Should the legislator impose legislative solutions in the area of the 

natural framework, and implicitly regulate the economy, for a satisfactory 

level of people’s well-being? 

 

We will analyze the correlation of the economic factor with the natural 

environment from two perspectives, the global ecological crisis and the health 

crisis. 

With regard to the global ecological crisis, it is natural for a functioning 

economy to be closely dependent on the natural resources of the environment 

such as: subsoil, water, air and soil or more precisely the fruits of the earth 

(cereals, fruits, vegetables), timber, fish, energy, minerals, etc. These are raw 

materials of particular importance in the national economy because their 

suspension or interruption would cause the disruption of dependent sectors and 

implicitly economic enterprises, which are thus stopped from providing goods 

and services and are forced to lay off the employees22. 

 “Green economy” is a phrase that refers to an economy in which the raw 

and consumption material must be made efficiently, increasing the well-being of 

society by preserving the integrity of the environment. 

 For example, sociological studies, relative to the global consumption of 

materials per capita, have shown that, compared to 100 years ago (when there 

were 1.6 billion people), currently the consumption of primary energy is three 

times higher and material consumption is double (today population, according to 

UN statistics, being of 8 billion23). 

                                                           
20 Walter Lippmann, The Good Society, Grossef’s Universal Library, New York, 1943, p. 278, 

apud. Nicolae Popa, Mihai Eremia, Simona Cristea, op. cit., p.48. 
21 Ioana Nely Militaru, Social and economic significance of the Treaty of Lisbon, „Revista Română 

de Statistică”, Supplement/Scientific research topics materialized in communications at the „Octav 

Onicescu” National Seminar, organized by the Romanian Statistical Society, no. 6/2010, pp. 105-

106. 
22 https://www.eea.europa.eu/ro/semnale/semnale-de-mediu-2014/articole/economia-eficienta-din-

punctul-de, published 2014-08-17 date of last modification 2021-11-05, website accessed on 

September 12, 2022. 
23 United Nations, Day of Eight Billion (2022) https://www.un.org/en/dayof8billion, website 



Doctrina et Usu in Business Law                                                                                 88 
 

 Climate change is one of the most serious ecological, social and 

economic threats24 facing the population as well as pollution and overfishing. 

 For instance, as far as overfishing is concerned, damaging fish stocks 

globally, 87% of the world’s fish stock is considered to be overexploited or 

depleted. Studies show that in 2050, fish in the oceans would be replaced by 

plastic waste, considering that annually, 8 million tons of plastic waste end up in 

ocean waters25. Another report carried out by the United Nations environment 

department, from 2010, reveals the fact that if fishing continues, with the same 

frequency, the species of fish that we consume today will disappear by 2050, thus, 

both the United Nations and the European Commission, introduce regulations to 

limit the fishing of certain species26. 

 The European Commission’s report of May 15, 2019, on the evaluation 

of the seventh environmental action program (named “PAM 7”) showed that, 

unfortunately, in Europe, the expenses allocated for environmental protection 

remained the same, approx. 2% of GDP, and that the non-implementation of 

environmental legislation has a huge impact on the economy of the European 

Union in the amount of 55 billion euros/year, in the form of direct environmental 

and health costs. 

 Decision (EU) 591/6 April 202227 established a general environmental 

action program until 2030 (called PAM 8) which, according to art. 1 para. 2, aims 

to “accelerate the green transition towards a climate-neutral, sustainable, non-

toxic, resource-efficient, renewable, resilient and competitive circular economy 

in a fair, equitable manner and inclusive, and to protect, restore and improve the 

state of the environment, inter alia, by halting and reversing the trend of 

biodiversity loss. It supports and strengthens an integrated policy and 

implementation approach based on the European Green Deal”. PAM 8 has the 

following six interconnected priority thematic objectives, to be implemented by 

December 31, 2030 at the latest: the reduction of greenhouse gas emissions; the 

improvement of the adaptability of society and all sectors of the economy to 

climate changes; progress towards a “welfare economy”, which gives back to the 

planet more than it takes from it, as well as the transition to a non-toxic circular 

economy, where resources are used efficiently and sustainably, applying the 

waste hierarchy; reducing pollution to zero; the protection, preservation and 

restoration of marine and terrestrial biodiversity, by improving air, water, soil as 

well as combating desertification and environmental degradation; significantly 

                                                           
accessed on November 15, 2022. 
24 Special Report no 17/2013 of the European Court of Accounts “EU climate finance in the context 

of external aid”, available at https://www.eca.europa.eu/Lists/ECADocuments/SR13_17/SR13_17 

_EN.pdf, accessed on November 11, 2022. 
25 https://www.rador.ro/2016/01/25/in-anul-2050-in-apele-oceanice-vor-fi-mai-multe-obiecte-de-

plastic-decat-pesti/, accessed on September 12, 2022. 
26 https://www.descopera.ro/dnews/14954458-cum-va-arata-lumea-in-2050-15-motive-de-ingrijo 

rare, accessed on September 12, 2022. 
27 On a General Program of Union Action for the Environment until 2030. 
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reducing the environmental and climate constraints that are linked to the Union’s 

production and consumption, in particular in the fields of energy, tourism, 

international trade and the food system. 

 All these objectives will be transposed by the Member States by ensuring 

the effective application of the European Union’s legislation and strategy on the 

environment and climate, which, as we have shown, have a decisive influence on 

the economy. 

 The second perspective of natural framework research concerns the 

health crisis that produced major effects worldwide. 

 The world pandemic was triggered on March 11, 2020, as a result of the 

WHO classification of the Covid19 virus28, which was causing numerous victims. 

This qualification of the spread of the disease in the category of pandemic, 

produced, by itself, not negligible legal effects with a major impact on the entire 

economy of many countries. 

 Thus, the first effect of the health crisis was the triggering of the most 

acute economic crisis in the history of the European Union, as a result of the 

measures aimed at limiting the spread of the virus. In particular, the areas of 

investment, transport, tourism, the agri-food industry29 were impacted with major 

negative repercussions relative to the partial and temporary layoff of people, the 

reduction of international trade, unemployment, bankruptcies, as a result of the 

imposition, on a normative level, of the green certificate, as protection of public 

health with a direct effect on the freedom of movement of the people. 

 The economic factor, as a factor in the configuration of the law, 

determined, for example, that on February 11, 2021, the Regulation of the 

Council and Parliament of the European Union established the Recovery and 

Resilience Mechanism30 (which entered into force on February 19, 2021), 

instrument specially designed to counteract the negative effects and 

consequences of the crisis caused by Covid19 in the Union. This facility was 

created to provide effective and significant financial support, loans and grants 

worth EUR 672.5 billion for public investment and reforms, aimed at accelerating 

the implementation of sustainable reforms and public investment in Member 

States so that they can create and develop a strong, sustainable and resilient 

economy to help create jobs and achieve EU climate neutrality by 2050. Also, the 

                                                           
28 The pandemic, according to the WHO, signifies the spread of a new disease worldwide and is 

declared in the situation where the population has no immunity to it. About the beginning of the 

pandemic in Romania in “Introduction” see also Nicoleta-Elena Hegheş, Some Considerations 

Regarding the Crime of Thwarting Disease Control, Proceedings of the 17th International RAIS 

Conference on Social Sciences and Humanities, 1-2 June 2020, Johns Hopkins University School 

of Medicine, Baltimore, Maryland, SUA, pp. 90-91. 
29 Food Foresight: The Impact of COVID-19 in the Agri-food Sector in Central and Eastern Europe. 

State Report: Romania. https://www.eitfood.eu/projects/food-foresight, accessed on November 1, 

2022. 
30 https://www.consilium.europa.eu/en/press/press-releases/2021/02/11/eu-recovery-package-cou 

ncil-adopts-recovery-and-resilience-facility/, accessed on November 12, 2022. 
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purpose of this mechanism is to support the green and digital transition. Member 

States must support the green transition through reforms and investments in green 

technologies and capacities, including in biodiversity, energy efficiency, building 

renovation and the circular economy, missions that achieve, at the same time, the 

Union’s climate objectives, promoting sustainable growth, creating workplaces 

and maintaining energy security, as we have shown previously. These measures 

taken by the Member States must support the digitization of services, the 

development of digital and data infrastructures, as well as centers and digital 

innovation31. 

 Another field of application of the Mechanism is in the pillar of “health 

and economic, social and institutional resilience32, aiming, among others, to 

increase the level of preparedness for crisis situations and the capacity to react 

to the crisis”. 

 The annual global cost of pandemics, according to the World Bank, from 

less intense to significant ones, is of almost 570 billion US dollars or 0.7% of 

world income33. 

 In the first half of 2022, following the easing of measures to contain the 

spread of Covid19, consumers invested especially in the services sector, which 

led to an increase in real GDP in the EU. 

 Here are some examples of interventions by the legislator, determined as 

a result of the serious impact on the economy due to the Covid19 pandemic34. 

  

 4. The unprecedented energy crisis produced as a result of the 

military attack from the Eastern front, determined an exceptional economic 

situation as a result of inflation, which required urgent legislative measures 

 

The “engine” with which the political, military and social power can 

operate at maximum levels is the economy35. 

In the context of the military crisis in Eastern Europe following the 

outbreak of the war between Russia and Ukraine, the economy of the European 

                                                           
31 Regulation (EU) 2021/241 of the European Parliament and of the Council of 12 February 2021 

establishing the Recovery and Resilience Facility, published in the OJEU L 57/17/18.2.2021, 

available at https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021R0241&fr 

om=EN. 
32 The Union legislator defines the “resilience” as being “the ability to face economic, social and 

environmental shocks or persistent structural changes in a fair, sustainable and inclusive way” (art. 

2 para. 1 pct. 5). 
33 Ce se întâmplă după ce OMS a declarat pandemie de coronavirus? https://www.digi24.ro/stiri/ 

externe/mapamond/ce-se-intampla-dupa-ce-oms-a-declarat-pandemie-de-coronavirus-1273937, 

accessed on October 10, 2022 . 
34 Elise - Nicoleta Vâlcu, EU INVEST Program – Financing Union mechanism of Member States 

for post-pandemic economic recovery, published in „Perspectives of Law and Public 

Administration”, 11th Volume, Issue 2, June 2022, pp. 252-260. 
35 C. Băhnăreanu, Influența factorului economic în realizarea securității, “Carol I” National 

University for Defence Press, Bucharest, 2009, p. 5. 
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Union was impacted by increasing inflationary pressures due to the 

unprecedented energy crisis, as Russia was the only exporter of gas to the EU 

market. The share of Russian gas imports decreased from 41% (September 2021) 

to 9% (September 2022). 

As a result of the increase in gas prices, which reached historic levels in 

the second half of August (at approx. 350 Euro/Kwh), the businesses of SMEs 

and large entrepreneurs36 are affected, as well as people’s purchasing power37. 

The increase in energy prices had the effect of increasing the inflation of 

the European Union economy. 

Given the current circumstances, the legislature must plan its budget 

resources so that the state’s economy can maintain a comfortable level of social 

security. In order to cushion the impact of the energy crisis on companies and 

commercial companies, Romania has allocated the equivalent of 2.88% of GDP, 

worth EUR 6.9 billion, because the G.E.O. no. 27/202238 introduced the support 

scheme for many categories of energy consumers for energy and gas bills. 

Most Member States are expected to enter recession in this last quarter of 

the year, continuing into the first quarter of 202339. In this situation, the European 

Commission intervenes, in this exceptional case, through regulatory proposals to 

protect European entrepreneurs and families from major fuel increases, through 

an EU Regulation on the Market Correction Mechanism with the aim of ensuring 

gas supply40, which is to enter into force, soon, for a period of one year. 

As a conclusion, as the renowned Prof. Nicolae Popa also says, the 

configuration factors of law represent important real sources from which the law 

draws its object, subjects, content and purposes. Law has the fundamental role of 

keeping society in balance, regulating, through logical formulas, the functioning 

of all legal relations. 

We therefore find, from our exposition, that the economic factor is 

decisively influenced by the natural environment and the human factor, proving, 

through this modest scientific research, that a crisis in any field of activity has 

repercussions and a direct disruptive effect in the economy, involving and 

generating an economic-financial crisis. 

The economic factor determines the legislator’s intervention in this 

                                                           
36 In particular, the production of ceramics, glass, cellulose, fertilizers, etc. 
37 https://ec.europa.eu/commission/presscorner/detail/ro/ip_22_6782, accessed on November 12, 

2022. 
38 Emergency Ordinance of the Government no 27/2022 on the measures applicable to final 

consumers of electricity and natural gas for the period 1 April 2022 to 31 March 2023, as well as 

for the modification and amendment of normative acts in the area of energy, published in the 

Official Gazette of Romania, Part 1, no. 274/22 March 2022. 
39 https://ec.europa.eu/commission/presscorner/detail/ro/ip_22_6782, accessed on November 12, 

2022. 
40 European Commission, Proposal for a Council Regulation establishing a market correction 

mechanism to protect citizens and the economy against excessively high prices, Strasbourg, 22 

November 2022, COM/2022/668 final, available at https://eur-lex.europa.eu/legal-content/EN/ 

TXT/?uri=CELEX%3A52022PC0668&qid=1669911853248, accessed on November 22, 2022. 
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sphere so that the law fulfills its purpose: “the common good” and “the happiness 

of the individual”, as Jean-Jacques Rousseau said in “The Social Contract”. 
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Due Process in the Light of the Defendants’ Right to Remain Silent 

in Cases of Economic Crimes 
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Abstract 

By definition, the criminal proceedings are a process of legality, where both the 

parties and the main processual subjectsʼ procedural rights and legitimate interests are 

subordinated to the other judicial principles the legality of criminal proceedings is based 

on. The concept of due process, established by the European Council, is part of the legal-

ity of criminal proceedings, whose rules arise both from the provisions of the European 

Convention of Human Rights and from the jurisprudence of the European Court on Hu-

man Rights as well. Thus, it means the European institutionʼs vocation, as a suprana-

tional forum. In the current paper, the essential issues regarding the concept of fair trial, 

as it is viewed from the perspective of the defendantʼs right to remain silent exercised in 

cases of economic crimes are approached. The aspects of both jurisprudence and doc-

trine regarding the defendantʼs right to remain silent in criminal proceedings, as well as 

the other connected procedural institutions of criminal cases have been analysed. The 

results obtained during the conceptual research activity are provided at the end of the 

paper, whose conclusions are pertinently argued, specific in the matter of respecting the 

defendantʼs right to remain silent.  

 

Keywords: criminal proceedings, due process, defendantʼs rights, economic 

cases, right to remain silent.  

 

JEL Classification: K14, K42 

 

 

1. Introduction 

 

As a general rule, the issue of criminal proceedings means a process of 

legality for all ”actors” involved in the criminal procedure, both parties and judi-

cial bodies. The principle of due process is a concept established by the Council 

of Europe, as well as implemented by the European Convention of Human Rights 

and the jurisprudence of the European Court on Human Rights.  

The European Union also refers to the right to remain silent and not to 

incriminate oneself recognized to defendants in criminal proceedings2. The Di-

rective 2016/343 promotes in its preamble that ”(27) The right to remain silent 

and the right not to incriminate oneself imply that competent authorities should 

not compel suspects or accused persons to provide information if those persons 

                                                           
1 Delia Magherescu - Gorj Bar Association, Romania, delia_magherescu@yahoo.com. 
2 Directive (UE) 2016/343 of the European Parliament and of the Council of 9 March 2016 on the 

strengthening of certain aspects of the presumption of innocence and of the right to be present at 

the trial in criminal proceedings, published in the Official Journal of the European Union, no. L 

65/1 of 11 March 2016.  
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do not wish to do so. In order to determine whether the right to remain silent or 

the right not to incriminate oneself has been violated, the interpretation by the 

European Court of Human Rights of the right to a fair trial under the ECHR 

should be taken into account.3”  

Thus, both European levels of institutions, organized around the Euro-

pean Council and the European Union, address to their national member states’ 

judicial authorities the directives on recognizing the right to remain silent for all 

persons accused in criminal proceedings of having committed crimes. They are 

also applied in cases of economic crimes taking into account the particularities 

these kinds of cases are featured with4.    

The need for implementing the concept of due process at the European 

level in all of the member statesʼ criminal justice system, is the result of the issue 

of respecting the partiesʼ rights during the criminal proceedings, in terms and 

conditions the supranational institutions have decreed.   

Looking at the near past, it is extremely important to see again the time 

period in which the criminal proceedings, in missing its defining elements of due 

process, have created some obvious drawbacks regarding the principle of legality 

and its implementation in the judicial activity in criminal cases. These disad-

vantages have also produced repercussions on the participantsʼ procedural rights 

in criminal proceedings. The same situation has been occurred in those criminal 

cases of the economic field judged by the courts of law in criminal matters.   

Among the most disagreeable issues which have shadowed the activity 

of justice in economic criminal cases, the components of due process were in-

cluded in the process of achieving the judicial gains in criminal proceedings. It is 

about the infringing some procedural rights of the parties involved, such as the 

reasonable time of solving the criminal cases in the economic field, as well as the 

defendantsʼ right to defence5. Actually, they were the circumstances both the na-

tional and European legislators were guided to while deciding to reconfigure the 

valences of criminal proceedings, under the new principles which have to lead to 

achieving a new justice based on the principle of legality, fair trial, and last but 

not least under the principle of due process.    

The specific elements of due process have also been observed during the 

criminal proceedings under the previous legal provisions, although with a formal 

character. However, once the new Code of criminal procedure has entered into 

force6, the consequences of the European provisions in the matter of due process 

                                                           
3 Ibidem.  
4 J. Matijašević, S. Zarubica, Smuggling and illegal trade as forms of economic crime, „Pravo”, vol. 

38(3)/2021, pp. 28-41. 
5 Council of Europe, European Court of Human Rights, Guide on art. 6 of the Convention. The 

right to a fair trial (Criminal Side), 2014, pp. 39-48, available online at: http://ier.gov. ro/wp-

content/uploads/2018/11/Ghid-art.-6-pen-2013.pdf (accessed on 2.10.2022). 
6 Law no. 135 of 2010 on the Code of Criminal procedure of Romania, published in the Official 

Journal of Romania no. 486 of 15 July 2010, into force on the 1st of February 2014. 
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– solving the criminal cases in reasonable time, as well as the other criminal pro-

cess institutions which converge to the concept of due process – have replaced 

the older provisions, most of them being already obsoleted. Thus, the criminal 

proceedings, based on new principles, the European ones, have reached a new 

configuration in the fundamental architecture of criminal justice. It was primarily 

concordant with the partiesʼ procedural rights and interests. The defendantsʼ right 

to remain silent belongs to the last category discussed. Basically, it has been seen 

as an achievement of the European Court on Human Rights of Strasbourg.     

At the same time, the idea of the fair configuration of the defendantsʼ 

legal status during the criminal proceedings has pertinently been argued. The 

same argumentation was focuses on the idea of the well structure of their status 

based on the values of legality, justice and egality. Indeed, the concept of due 

process has no exception from these imperatives. For this reason, the fundamental 

values of criminal proceedings come true in the light of the legal provisions con-

cordant to carrying out the criminal proceedings at the best quotation. This means 

that it also involves respecting the defendantsʼ procedural rights and interests.  

The due process also supposes, as it will be highlighted in the next chap-

ters, approaching the criminal proceedings from the general and well-structured 

perspective of the features which really characterize this principle. Along with 

the other basic principles which highlights the due process, the right to remain 

silent of the defendant should be analysed from the point of view of its triple legal 

feature.  

In order to emphasize some objective and pertinent opinions regarding 

the topic involved, it is necessary to have a look upon the legal doctrine and ju-

risprudence in criminal matters as well, in those criminal cases in the economic 

field. They are imperative issues taking into account that, at the moment, the 

criminal proceedings know an ordinary procedure and a special one, derogatory 

from the first one, in the criminal cases, depending on the defendantsʼ intention 

to admit the guilt or to remain silent7.  

Basically, two opposite judicial situations arise both from a theoretical 

and from a jurisprudence point of view. One of them in which the defendants use 

of their right to remain silent and choose to follow the ordinary procedure with 

its rules, procedures and principles regulated by the Code of criminal procedure, 

while another one in which they understand to admit the guilt and agree to solve 

their criminal cases under the special criminal procedure, derogatory from the 

first rules specified. The last special procedure is based on signing the guilt agree-

ment8.    

In the matter of practice, there is the third possible strategy chosen by 

defendants which is provided by the legislator in order for them to solve their 

                                                           
7 Council of Europe, European Court of Human Rights, Guide on art. 6 of the Convention. The 

right to a fair trial (Criminal Side), op. cit., 2014 pp. 23-24. 
8 I. Păcurariu, Aspecte de drept comparat referitoare la acordul de recunoaștere a vinovăției în 

procesul penal, „Revista Universul Juridic”, no. 9/2020, pp. 45-60. 
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criminal cases. It refers to the abbreviated criminal procedure regulated under the 

ordinary procedure, in which the defendants admit the accusation indicted by the 

prosecutor, instead of the guilt which is necessary in purpose to sign the guilt 

agreement. Thus, the third judicial way arises as an intermediate situation, stated 

between the first two criminal procedures specified earlier.   

Summarizing the above-stated opinions, it is obvious that both the special 

criminal procedure based on the admitting guilt by the defendant and the abbre-

viated ordinary one based on admitting accusation are incompatible with the de-

fendantʼs right to remain silent. Therefore, they appear in these legal circum-

stances as an exception from the rules established by the legislator within the 

Code of criminal procedure through regulating the ordinary procedure for those 

criminal cases in which the defendants agree to remain silent and consequently 

their right to be respected during the entire criminal proceedings.  

Taking into account all these considerations, it is remarkable that the leg-

islator has chosen to provide diverse procedural forms of expressing the proce-

dural rights by the individuals who are appointed as defendants in criminal cases. 

Consequently, these persons may choose between several options, namely either 

to admit the guilt or the accusation or keep the right to remain silent. During the 

next section, the last right of the defendant will be analysed from the perspective 

of the value of due process.         

Finally, in the current paper the main issues regarding the concept of due 

process as it is expressed from the point of view of the defendantsʼ right to remain 

silent carried out during the criminal proceedings in the economic field will be 

approached. The jurisprudence references in this kind of criminal cases on the 

defendantsʼ right to remain silent and the other procedural institutions collateral 

to in the economic criminal cases. The results gained during the research activity 

in the matter will be placed at the end of the current paper, whose conclusive 

remarks are pertinently argued, specific to the matter of respecting the defend-

antsʼ right to remain silent.  

Thus, in the current paper the aspects of criminal proceedings will be 

analysed exclusively from the perspective of the defendantsʼ right to remain silent 

they use during the entire criminal proceedings unconditionally.   

 

2. The valences of due process  

 

Due process – viewed in the light of the European provisions – is not an 

independent concept, detached in the diversified field of criminal proceedings. 

This principle is configured by several elements, having a diversified mechanism 

which comprises many other legal entities, which coordinate the procedural acts. 

In fact, the judicial activities in the economic criminal cases are based on these 

elements. This message has been delivered by the European institution through 

the issue of due process which wants to harmonize all judicial functions within a 
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unique and complex concept, with the consequence of achieving the criminal jus-

tice in terms of legality and justified.  

The illegal ways of committing criminality around the world is one of the 

main focuses of the judicial authorities. This is because, in several criminal cases, 

in particular in those committed in an economic context, the organized criminalʼs 

purpose is to transfer the proceeds of crimes far away by land, sea and air. In the 

matter of fact, the concept of due process is recognized as a legal instrument of 

achieving the defendantsʼ judicial status during the criminal proceedings. Despite 

this conclusive element, the doctrine has emphasized that their illegal activities 

involve organized crime and transnational operations. In this regard, it has been 

pointed out that ”organised criminal networks are moving these illicit commodi-

ties across the world’s oceans using both commercial transport and vessels used 

exclusively for trafficking purposes”9. 

The legal doctrine in criminal matter has also appreciated that, in the view 

of the European Court on Human Rights of Strasbourg, ”the due process pursuant 

to Article 6 is an unconditional right, its approach in the field of the right to re-

main silent is more complex and usually necessitate an evaluation in order to 

establish if the core of the right was or not infringed”10. From this point of view, 

it is relevant the fact that as long as the Court refers to the due process as to an 

imperative point of the law entity, this means that the domestic courts of law 

should be conformed to the provisions stipulated expressly by Article 6 of the 

Convention, according to the European legislator wish, when they are invested to 

solve the criminal cases. By doing so, they provide the concept of due process 

with an unconditional value.    

The economic field is one of the most sensitive areas of activity and 

therefore it presents a constant propensity for criminal phenomena, including cor-

ruption11. The crimes committed in an economic environment are very diversified 

with consequences for the entire economy of the country, including the national 

budget. From tax evasion to counterfeiting goods, from trafficking in cigarettes 

to illegal e-operations, all of them have repercussions to the financial, fiscal, 

banking, accounting areas. Many cases of economic crimes have been discovered 

by the judicial bodies. Most of them have been sent to trial in order to be judged. 

In some cases, the judicial decisions have already been pronounced by the courts 

of law. However, the other ones are still in the investigation stage of criminal 

proceedings.  

In these circumstances, it is really a challenge for the judicial system in 

                                                           
9 C. Bruwer, Smuggling and trafficking of illicit goods by sea, in L. Otto (eds.), Global Challenges 

in Maritime Security. An Introduction”, Springer, Cham, 2020, pp. 49-73.  
10 A. D. Sabău, Dreptul suspectului/ inculpatului de a nu da declarații în procesul penal, „Pro 

Lege”, no. 4/2021, pp. 34-40. 
11 R. Remeikiene, L.L. Gaspareniene, V. Chadysas, Nexus between corruption and smuggling: 

Comparative analysis mong East Europe countries, „Journal of Economics, Business and Market 

Research”, vol. (1)1/2020, pp. 25-34.   
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criminal cases to achieve the goal of criminal proceedings in those economic 

criminal cases in which the defendants decide to keep their right to remain silent. 

In missing the conclusive and pertinent evidence delivered by them which could 

provide useful formation on the crimes committed, the circumstances they have 

been committed in, the other perpetrators involved, the only one way of the judi-

cial bodies is to search for evidence by the other legal sources the Code of crim-

inal procedure provide them with.  

On the one hand, the judicial bodies are entitled to discover all evidence 

which will lead to solving the economic criminal cases. This means that they 

should begin with the crime scene investigation in those economic crimes which 

allow them to pursue so12.  

In cases of counterfeiting goods, the situation seems to be easier due to 

the fact that, once the investigation bodies have discovered the area in which the 

goods were counterfeited, certain evidence will be gathered. It is about the tech-

nologies, machines, devices used by the perpetrators in purpose to counterfeit the 

goods. From a jurisprudence point of view, the court of law has stated that a num-

ber of five persons died because of the counterfeit alcohol. The chemical exper-

tise ordered in that economic case has found the methylic alcohol contained in 

the sample examined13. The court of law has also retained that ”The counterfeited 

methylic alcohol was commercialized by the defendant in two drinking produces 

which belong to (…), the defendant was unable to justify the mechanism of earn-

ing the money from counterfeit products,  unverified from the point of view of 

their content, as an improper product to be consumed by the population”14. The 

court has viewed in the defendantʼs work a constant practice in committing the 

crime of counterfeiting alcohol with serious consequences for the consumers15. 

During the criminal proceedings, the defendant has had an oscillating and insin-

cere behaviour. The court of law has concluded that the defendant has perma-

nently tried to make difficult the investigation activities and did not admit the 

guilt16.  

In other cases, the situation is also difficult to be solved. It is about the 

tax evasion crimes. In this kind of economic cases, the judicial bodies should 

firstly call for accounting experts who are entitled to carry out the financial-ac-

counting expertise. The specialising examinations will provide conclusive evi-

dence on the economic crimes committed and more particularly on the amount of 

money eluded from the financial registers of the business company, and therefore 

the final damage produces for the national budget.  

                                                           
12 D. Magherescu, Drept procesual penal. Partea generală. Partea specială, 2nd edition, Sitech 

Publishing House, Craiova, 2021, pp. 188-191. 
13 Criminal Decision no. 239/RC/2022 of the High Court of Cassation and Justice, https://www. 

scj.ro/ (accessed on 6.112022). 
14 Ibid.  
15 Ibid. 
16 Ibid.  
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In practice there are cases of tax evasion committed in close collaboration 

with the money laundering17. Using the right to remain silent, the defendant has 

argued that in this case it is not about the crime of money laundering, but simply 

the tax evasion, which is subject of another criminal case under the investigation 

stage. Moreover, the money laundering cannot be taken into consideration due to 

the fact that the main element of crime is missing18. Although that crime is inde-

pendent one, it must be connected to another one which has been committed and 

produced an amount of illicit money which will be laundered. In this case, the 

main argument of the defence party was that there is no illicit money which was 

laundered and fraud scheme, but if someone would have wanted to create a fraud 

scheme then he would not draw up contracts and transfer money from a bank to 

another one19.             

On the other hand, the right to remain silent of the defendants is part of 

the complex judicial mechanism. Their right is achieved during the entire crimi-

nal proceedings, being indifferent of the criminal case feature they are accused 

with, the in rem or in personam circumstances the crime was committed in, the 

consequences produced, as well as the other elements which characterize the 

criminal case involved. Thus, this right of defendant cannot be assessed as being 

a divided from the other judicial mechanisms of criminal proceedings, but inte-

grated in the entire procedural rights and corelative obligations, processual and 

judicial functions, all of them being part of the judicial mechanism of solving the 

criminal cases.   

However, the due process valences, analysed from the point of view of 

the defendantsʼ right to remain silent, have certain characteristics20, which make 

that right a fundamental one21. As it has been highlighted earlier, the defendantsʼ 

right to remain silent should be corelated to the duties of the judicial bodies of 

gathering evidence which will conduct to finding the truth in criminal cases they 

are invested with, as well as to the legal and justified solutions in these criminal 

cases.   

Referring to the evidence which will be administered by the judicial bod-

ies during the criminal proceedings, the prosecutor in the investigation stage and 

the court of law in the judgment, they are both in accusation and in defence as 

                                                           
17 Criminal Decision no. 297/RC/2022 of the High Court of Cassation and Justice, https://www. 

scj.ro/ (accessed on 6.11.2022). See also D.M. Mănescu, Pandora Papers and the latest European 

efforts to combat money laundering, tax evasion and tax avoidance, „Technium Social Sciences 

Journal”, vol. 27/2022, pp. 384-390. 
18 Ibid. 
19 Ibid. 
20 S. M. Kassin, K. C. Scherr, F. Alceste, The right to remain silent. Realities and illusions, in: R. 

Bull, I. Blandón-Gitlin (eds.), The Routledge International Handbook of Legal and Investigative 

Psychology, Routledge, London, 2019. 
21 C. Moisă, Probele în procesul penal. Practică judiciară comentată, 2nd edition, Hamangiu 

Publishing House, Bucharest, 2019, pp. 21-28. 
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well22. The judicial activity of gathering evidence during the criminal proceedings 

and the procedure of administering pertinent, conclusive and genuine evidence, 

both in favour and against the defendant are valuable legal instruments of respect-

ing the due process and its valences.  

First of all, it is reasonable to discover evidence which should conduct to 

finding the truth in criminal proceedings. Secondly, it is also reasonable for the 

judicial bodies to make efforts in order for the evidence to lead to finding truth, 

and the truth cannot be gathered through a unilateral activity of gathered evidence 

in order to administer them in criminal proceedings. Thus, finding the truth is 

incompatible to gaining evidence in accusation exclusively, which incriminate 

the defendants, being indifferent the circumstances the crime was committed in, 

or the evidence the indictment act is based on. This interdiction is expressly reg-

ulated by the provisions of Article 100 (1) of the Code of criminal procedure 

which state that ”During the investigation stage, the investigation body gathers 

and administers evidence both in favour and against the suspected person or de-

fendant, ex officio or at the partiesʼ request”. These issues refer particularly to the 

judicial activity in the investigation stage of criminal proceedings.   

Equally, the court of law is also looking for finding the truth in criminal 

proceedings and solving it legally and justified, based on pertinent, conclusive 

and genuine evidence. How are these gathered? The legislator has provided a 

reasonable solution of administering evidence during the judgment stage of crim-

inal proceedings. In this matter, the dispositions of Article 100 (2) of the Code of 

criminal procedure regulate that ”During the judgment, the court of law adminis-

ters evidence at the prosecutor, injured party or partiesʼ request, and, subsidiary, 

ex officio, when it considers necessary in purpose to be confident itself”. The last 

thesis is carried out based on the active role of the judge during the process of 

being confident upon the crime and defendant. Only in this manner, the main 

function of judgment is achieved, which consists in solving the criminal case le-

gally – res judicata pro veritate habetur – as it has already been emphasized. 

From this reason, the legislator has decided imperatively to provide a procedure 

which should lead to solving the criminal case based on legal evidence, which 

not just to incriminate the defendants, to exonerate them as well, if the evidence 

reflect the truth.  

Thus, the judicial activity of gathering evidence and administering them 

during the criminal proceedings must create the premises of due process. For 

these reasons, the due process does not characterize just the legal status of de-

fendant in criminal proceedings, but also the objectivity of solving criminal cases, 

viewed from the point of view of achieving the social function, the social justice, 

and the restoration of the legal order infringed.       

Taking into account all these aspects, in the silence of defendant, the ju-

dicial activity of solving the criminal cases and pronouncing the judicial decisions 

                                                           
22 Council of Europe, European Court of Human Rights, Guide on art. 6 of the Convention. The 

right to a fair trial (criminal side), op. cit., 2014, pp. 20-22. 
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should be based on impartial, objective and legal evidence. Nevertheless, taking 

into account the first element specified, which refers to the defendantʼs right to 

remain silent, it should be asked if someway it represents a manner of obstructing 

of the judicial bodies in their activity of gathering evidence, solving criminal case, 

and finally finding truth in that criminal case. Moreover, balancing the two legal 

entities – the defendantʼs right to remain silent and the correlative obligation of 

the judicial bodies of finding truth – the question if that balance is well-balanced, 

if the judicial body can still reach the truth in that criminal case, when the defend-

ant does not cooperate might be asked.   

    

3. The legal feature of the defendntʼs right to remain silent   

 

Analysing the defendant’s right to remain silent has begun from the idea 

of knowing the coordinates the criminal proceedings will be carried out in. If at 

the initial moment, for the suspected person, whose judicial status does not in-

volve the indictment act and, therefore, it is not a party involved, in another 

framework should be placed the defendant. It is true that the defendant is entitled 

to use the full procedural rights provided expressly by the legislator in the Code 

of criminal procedure. Among the other ones, it is about the right to remain silent. 

However, it is also true that these rights must be correlated with the main judicial 

bodiesʼ duty, namely of finding the truth in criminal cases and solving them le-

gally.    

In this context, a procedural detail arises on the defendantsʼ status. More 

specifically, if they prevail of the right to remain silent in their criminal cases. 

Then an issue which infringes the action of solving them legally and justified 

does not appear. On this topic, it has been pointed out that the defendant is the 

only one person who may provide appropriate information in purpose to clarify 

the circumstances the crime was committed in, both referring to the criminal ac-

tivity and the other perpetrators, from the point of view that it is the perpetrator 

who committed the crime too. Thus, all these aspects which might lead to finding 

the truth in criminal cases would be clarified by the defendant.   

Nevertheless, certain sensitive issues appear for the judicial bodies when 

the defendant understands to prevail of the right to remain silent. In these situa-

tions, the best way for the judicial bodies to solve the economic criminal case is 

that of continuing the judicial activity of gathering evidence which should lead to 

the pronouncing the legal judicial decision.  

Speaking about the legal feature of the defendantʼs right to remain silent, 

it must be emphasized that it has a bidirected characteristic.   

(1) First of all, the defendantʼs right to remain silent is a fundamental 

right. It is regulated by Article 83 (a) of the Code of criminal procedure, which 

states that ”the defendant has the right to provide no declaration during the crim-

inal proceedings, and he is notified that in case of refusing to provide declaration 

no consequence against him will be applied (...)”. The legislator has taken into 
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account, at the moment of regulating such legal provisions, that the defendants 

should profit by such a legal status during the criminal provisions which would 

allow them not to incriminate oneself23. In these circumstances, the discussions 

are focused around several ways, either on the legal interests of the participants 

in the criminal cases or the judicial bodies which investigate and judge the crim-

inal case.    

Thus, on the one hand, it is about the legal status of the defendant who 

can choose not to admit the guilt, because, in fact, this issue interests the judiciary, 

and the legislator has taken into account this aspect within the above-stated legal 

framework. On the other hand, the judicial bodiesʼ legal status exists. They have 

the obligation to take entire diligence in purpose to gather evidence necessary in 

solving the criminal cases legally. In this context, the judicial bodies are provided 

with the other procedural instruments, also stated by the Code of criminal proce-

dure, which allow them to obtain evidence of finding truth in criminal proceed-

ings.  

Moreover, discussing about the defendantsʼ possibilities regulated by the 

Code of criminal procedure, no one is entitled to detain them to admit the crimes 

incriminated by the indictment act, as well as their judicial qualification. In this 

regard, the legal doctrine has pointed out that the right to remain silent has as 

purpose protecting the defendantsʼ freedom, which can choose between the right 

to make statements or remain silent24. It has also emphasized that ”this freedom 

is effectively undermined in the case in which the accused person decides not to 

answer to the examination, then the authorities use different subterfuges in order 

to obtain confession or other self-incriminating statements from accused per-

son”25. 

At the same time, the defendant may simply provide the judicial bodies 

with the modus operandi of committing the crime, and the other perpetratorsʼ 

identity as well. In these circumstances, the defendantʼs judicial right to admit the 

crime committed and follow the special procedure is an opened way26. Moreover, 

the defendants have the right regulated by the Code of criminal procedure to par-

ticipate in a simplified procedure of admitting the guilt agreement, which will 

provide them the procedural benefits, consisting in reducing the penalty applica-

ble for that crime committed.       

(2) Secondly, from the point of view of its legal feature, the defendantsʼ 

right to remain silent is a means of defence in criminal proceedings. It is provided 

by the legislator for the defendants in order for them to assure the defence against 

                                                           
23 A. Sakowicz, Standard of the protection of the right to silence applicable to persons examined 

as witnesses in the light of the European Court of Human Rights case law, „Ius Novum”, vol. 

12(2)/2018, pp. 120-136. 
24 C. Moisă, op. cit., p. 22. 
25 Ibidem.  
26 B. Coscas-Williams, M. Alberstein, A patchwork of doors: Accelerated proceedings in 

continental criminal justice system, „New Criminal Law Review”, vol. 22(4)/2019, pp. 585-617. 
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the accusation indicted by the judicial body. This means of defence is part of the 

right of defence which the defendants have during the criminal proceedings, 

which de iure comprise full subsequent rights. Among the other ones, it is about 

the right to defence from a lawyer, the right to request, the right to propose evi-

dence to combat the incriminating evidence submitted by the judicial bodies a.s.o.    

The legal doctrine has speaking about the defendantsʼ right not to incrim-

inate oneself27, as an adjacent way to the right to remain silent. It is true that the 

main consequences of the defendantsʼ right to remain silent during the criminal 

proceedings is not to force them to incriminate oneself. Thus, although they know 

that they are the perpetrators of the crime committed, the defendants cannot be 

infringed in their behaviour to declare nothing about the crimes provided by the 

indictment act.  

From the jurisprudence point of view, the courts of law are usually con-

fronted with situations in the economic criminal cases in which the defendants 

use of their right to remain silent in purpose to obtain an exoneration of criminal 

liability. The same is true in criminal cases of tax evasion in which there are no 

evidence enough to prove the entire criminal material acts, or the exoneration of 

criminal liability. Contrary to the defendantsʼ belief, based on the incriminating 

evidence submitted by the judicial bodies in cases of tax evasion, the court of law 

may proceed in convicting the defendant according to the other conclusive evi-

dence gathered and administered by the judicial bodies.  

In the matter of jurisprudence, it could be noticed that the court of law 

has convicted the defendant although he has saved the right to remain silent at the 

time of hearing procedure28. The court of law has stated beyond any reasonable 

doubt, based on the evidence administered, that the crime provided by the indict-

ment act exists, it is an offence and was committed by the defendant. The solution 

was pronounced in accordance with Article 396 (2) of the Code of criminal pro-

cedure29.  

 

4. Aspects on hearing defendants  

 

In order to present the aspects regarding the activity of hearing defend-

ants in cases of economic crimes, which are incidental to the topic involved, it is 

very important to specify some issues referring to their judicial status. The mo-

ment of carrying out the indictment act is one which changes the judicial status 

from suspect to defendant. It states that there is a minimum of evidence gathered 

by the judicial bodies which prove beyond any reasonable doubt that the defend-

                                                           
27 V. Pușcașu, Dreptul la tăcere și la neautoincriminare, Universul Juridic Publishing House, 

Bucharest, 2015, pp. 129-141. 
28 Criminal Decision no. 244/RC/2022 of the High Court of Cassation and Justice, https://www. 

scj.ro/ (accessed on 22.10.2022). 
29 Ibid.  
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ant is the person who committed the offence. It could be observed that this syllo-

gism works, although a definitive judicial decision was not pronounced yet to 

establish the defendantʼs guilt. This aspect is not possible as long as it is about 

the criminal procedure being in the investigation stage related to the moment of 

carrying out the indictment act. It is true that the defendant has also the same legal 

status during the judgment stage of criminal proceedings, more precisely till the 

pronouncing the judicial decisions of condemnation.  

Regarding the guarantees of due process, the court of law, in accordance 

with the Constitutional Court of Romania30, has retained that they are of strictly 

applicability, being indifferent in which judicial stage the criminal case belongs 

to. In such a manner, from the constitutional point of view, it has been argued that 

”the constitutional provisions regarding the right to the due process are not under 

distinctions which are separated from the European jurisprudence referring to 

their application in certain criminal proceedings stages. (…) Thus, beginning 

from the interference of Article 21 (3) of the fundamental Law over the full liti-

gations, and taking into consideration the provisions of Article 20 of the Consti-

tution and those of Article 53 thereof, the Court has stated that the provisions of 

Article 6 of the Convention must also be respected by the legislator when adopt-

ing the regulations in the matter if criminal proceedings, although they do not 

involve the activity of solving the criminal case on the substance, including the 

preliminary procedure”31.  

Taking into consideration all these aspects, a conclusive remark is arisen 

that the legislator has taken into account all stages of criminal proceedings when 

it has regulated the defendantsʼ procedural rights. They produce consequences in 

the matter of defendantsʼ right to remain silent which is applied indifferent of the 

judicial stage the criminal case is situated in.     

The legal framework of hearing defendants is expressly regulated by the 

provisions of Article 107-110 of the Code of criminal procedure, which specify 

the questions on the defendants, the procedure of informing about their rights and 

obligations, the procedure of hearing, as well as the procedure of writing the state-

ments.   

Referring to the procedure of hearing defendant as a judicial means of 

gathering evidence during the criminal proceedings, it should be pointed out that, 

in the matter of evidence, the principle of loyalty of administering the evidence is 

into force. In this respect, it could be advanced the idea, according to Article 101 

(1) of Code of criminal procedure, that any form of violence against defendants, 

the threats, as well as the coercion in order to force them to admit the guilt is 

prohibited. Thus, the principle of loyalty of administering evidence in criminal 

cases refers also to the fact that, during the procedure of hearing defendants, the 

                                                           
30 Constitutional Court Decision no. 641 of 2014, published in the Official Journal no. 887 of 5 

December 2014. 
31 Criminal Decision no. 185/A/2022 of the High Court of Cassation and Justice, https://www. 

scj.ro/ (accessed on 26.10.2022).  
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principle of the freedom of will should be analysed prior to the other procedural 

acts, it being achieved under the limits and conditions specified by the European 

legislator, in perfecting the concept of due process.   

Considering all these aspects, it emphasized that the procedure of hearing 

defendants cannot exceed the legal framework well-defined by the provisions of 

the Code of criminal procedure. In this manner, the Code provides the sanctions 

which will be applied in cases in which the illegal means, methods or techniques 

are used by the judicial bodies in order to force the defendants to renounce to 

their right to remain silent. The same procedure will be applied in cases of any 

activities of inciting defendants ”to commit or continue to commit crimes in pur-

pose to obtain evidence”. According to Article 102 (2) of the Code of criminal 

procedure, the evidence gathered through the above-stated illegal procedural 

means will be excluded from the criminal case, because they cannot be used in 

the criminal proceedings legally32.   

The doctrine in criminal matters has in detail analysed the legal status of 

defendants in the criminal cases in which they wish to use of the right to remain 

silent, considering the legal provisions which allow them with this right33.   

The jurisprudence in the economic cases has been stated that as long as 

the defendant did not specify his processual position regarding the crime of 

money laundering, he was indicted with, then the defendant has used of the right 

to remain silent34. It is observed that the legislator does not differentiate between 

the serious crimes and ordinary ones. The means of evidence administered in the 

economic criminal case have provided that, under the criminal activities commit-

ted by the defendant, the court of law has retained the crime of ”complicity to 

abuse of authority with very serious consequences, if the civil servant has ob-

tained an undeserved benefit for oneself or another person, (...), one illegal part 

being gained in amount of 69.897.373 Euros through financial-banking and com-

mercial successive operations by using fictitious contracts and interposed busi-

ness companies an transferring and dissimulating the amount of 9.577.000 Euros, 

10.010.000 US Dollars, and 3.828.623 RON in purpose to hide the illicit origin 

of funds and dissimulate the real nature of disposition and property of the goods 

gained from the criminal activity”35.  

It is observed that, in those criminal cases with serious feature and results, 

the defendants present a predisposition to use of the right to remain silent, instead 

of admitting the guilt for the crimes committed.   

An issue which must arise in the field of jurisprudence is related to the 

                                                           
32 See also Constitutional Court Decision no. 22 of 2018, published in the Official Journal no. 177 

of 26 February 2018. 
33 A. Sakowicz, op. cit., pp. 120-136. 
34 Criminal Decision no. 144/A/2022 of the High Court of Cassation and Justice, https://www. 

scj.ro/ (accessed on 2.11.2022).  
35 Ibid. 
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fact that in the procedure of hearing defendants, each of them could decline re-

ciprocally committing crimes from the indictment act. Moreover, it is possible 

that, at the moment of hearing defendants, they do not admit the modus operandi 

established by the judicial bodies, the situation which becomes more complicated 

for the judiciary. In order to solve such a judicial conflict arisen from the defend-

antsʼ contradictory statements, the procedure of confronting defendants or one of 

them with the witness36 must be carried out. Thus, in these circumstances, it is 

possible that both the defendants and witnessesʼ statements baffle the judicial ac-

tivity of finding truth in criminal cases37, with unfavourable consequences on 

solving the criminal case legally. 

 

5. Case-law references in the economic criminal cases  

 

The jurisprudence in criminal matters offers solutions in diversified cases 

of both financial, banking or accounting areas. This means that the economic field 

still delivers criminality, on the one hand, and the criminality penetrates several 

areas of the economic field in purpose for the business companiesʼ representa-

tives to gain a huge amount of money on the other hand.  

Many cases of crimes committed in economic context have been solved 

by the courts of law which dissolved several types of organized crime groups. 

The other ones do not involve organized crime groups, but only the crimes com-

mitted in economic environment. Some pertinent solutions pronounced by the 

courts of law have been analysed from a doctrinaire point of view.  

An adjacent position of the right to remain silent appears on the judicial 

bodies obligation of solving criminal case legally in such a manner that no one 

innocent to be convicted illegally, but the persons who committed crimes to be 

convicted in accordance with their guilt. It is also the main purpose of criminal 

proceedings.   

Nevertheless, the first duty of the judicial bodies is that of calling for 

defendants and, beyond any other formalities provided expressly by the Code of 

criminal procedure, bring them with the first statement. However, missing the 

defendantʼs admittance of guilt allow the judicial bodies to carry out additional 

procedural activities. In some cases, their work has no perspective in the field of 

finding the truth in the criminal case investigated. 

One solution adopted by the court of law in the criminal case of tax eva-

sion has stated that the silent position of the defendant during the entire criminal 

proceedings is concordant to the entire evidence administered by the judicial bod-

ies and assessed by the court of law in such a manner that leads to the defendantʼs 

innocent judicial status.      

                                                           
36 Ibid. 
37 M. D. Cicchini, Improvident prosecutors, „Drexel Law Review”, vol. 12/2020, pp. 465-520. 
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In the investigation stage of criminal proceedings, the defendant has re-

fused to provide statements, being availed oneself by the right to remain silent38. 

In fact, the judicial bodies have administered evidence which stated that the de-

fendant did not submit the legal documents requested by the financial bodies39, 

and in this manner has committed the crime of tax evasion. They were then braked 

to carry out the financial verifications40 on the business company involved in the 

criminal case of tax evasion pursuant to Article 4 of Law no. 241 of 200541, cor-

roborated with Article 35 (1) of the Criminal Code42.  

The means of evidence administered in that criminal case, consisting in 

the complaint submitted by the fiscal body, the witnessesʼ statement, as well as 

the financial documents, have led to drawing up the indictment act with the reso-

lution of sending the defendant to trial. The first instance has appreciated that, as 

a connected crime to the tax evasion, the behaviour of refusing to provide the 

fiscal bodies with official financial documents is a case of infringing the indict-

ment act because of missing objective typical element of crime.  

The court of law has examined the de facto and de iure situations and 

stated that the premise situation for considering the perpetrator illegal action as 

an offence needs the unjustified refusal of submitted fiscal documents although 

it has been notified before. It has been emphasized that ”the legality of incrimi-

nation is a fundamental act of criminal law which guides both the legislator ac-

tivity and the judicial bodies as well and, according to this principle, only the 

deeds incriminated by the penal law at the moment of committing them are of-

fences and can be punishable. The legality of incrimination means the clear and 

exact specification of deeds which are offences (nulum crimen sine lege certa)”43.  

At the same time, in accordance with the European Court of Human 

Rights and the constitutional provisions, which regulate the principle of legality 

of incrimination and penalty, it is prohibited by law the extension of content of 

crimes stated over the appropriate deeds which ex ante did not constitute as of-

fences. Consequently, the silent position of the defendant is assessed by the court 

of law with the inexistence of guilt although certain incriminating evidence were 

administered by the investigation bodies. Considering these aspects, it is not al-

lowed to the judicial bodies to apply the syllogism of analogy in aggravating the 

                                                           
38 Criminal Decision no. 980/2022 of the Court of Appeal of Craiova, https://www.rejust.ro/juris/ 

(accessed on 12.11.2022). 
39 D. M. Mănescu, Proceduri rapide de recuperare a creanțelor. Cereri, Comentarii, practică 

judiciară, Universul Juridic Publishing House, Bucharest, 2011, pp. 11-95.  
40 More information regarding the fiscal authorities and their competencies in the administrative 
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Publisher, Bucharest, 2019, pp. 65-132. 
41 Law no. 241 of 2005 on the prevention and combating the tax evasion, published in the Official 

Journal of Romania no. 672 of 27 July 2005.  
42 Law no. 286 of 2009 on the Criminal Code, published in the Official Journal of Romania no. 510 

of 24 July 2009. 
43 Criminal Decision no. 980/2022 of the Court of Appeal of Craiova, https://www.rejust.ro/juris/ 

(accessed on 12.11.2022). 
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defendants judicial position during the trial which would create a disadvanta-

geous situation for them.  

Another solution has been pronounced by the court of law on the eco-

nomic crime of smuggling goods44. In fact, the first instance has decided to con-

vict the defendant for committing the crime of smuggling, according to Article 

270 (3)45 of Law no. 86/200646, which has subsequently been amended by the 

Constitutional Court47. The above-stated provisions regulate that ”they are assim-

ilated to the smuggling crime and are punishable according to para. (1) thereof 

the deeds of gathering, possessing, producing, transporting, taking over, storing, 

delivering, retailing and selling goods which should be placed under the customs 

regime, knowing that they proceed from smuggling activities or are destined to 

committing them”48.  

The modus operandi has consisted in committing the criminal actions as 

they are incriminated in the above-stated legal provisions, namely of gathering, 

possessing, transporting, taking over the goods which should be placed under 

customs regime, knowing that they are resulted from smuggling activities or are 

intended to be committed for49.  

It has been stated that the crime committed is the result of the concurrent 

offences of fraudulent cross-border illegal activities, incriminated by Article 262 

(1) of Criminal Code. Taking into account the entire criminal activities the de-

fendant has been involved in, referring strictly to the processual limits established 

by the court of law according to the de facto situation, it has been stated that there 

are the typical objective elements of the crime of smuggling.  

Analysing the de facto situation, the court has retained that the judicial 

bodies have identified the defendant with his automobile who transported a num-

ber of 3004 boxes of cigarettes, without origin legal documents. The goods have 

proceeded from smuggling activities, the deed which has created a serious dam-

age to the national budget50.  

From a terminological point of view, the ”smuggling goods” is assessed 

by the court of law as an issue assimilated to the syntagm ”knowing that the goods 

proceed from smuggling”51 and refers to the cross-border goods which should be 

                                                           
44 Criminal Decision no. 55/RC/2022 of the High Court of Cassation and Justice, https://www. 

scj.ro/ (accessed on 12.10.2022). 
45Constitutional Court Decision of 24 March 2022 on admitting the exception of unconstitutionality 

and establishing that the provisions of Article 270 (3) of Law no. 86 of 2006 on the Customs Code 

of Romania are unconstitutionally.  
46 Law no. 86 of 2006 on the Customs Code of Romania, published in Official Journal of Romania 

no. 350 on 19 April 2006. 
47 A. Stan, Despre efectele unei ciudate decizii a Curții Constituționale. Contrabanda asimilată, 

neconstituțională?, „Revista Universul Juridic”, no. 3/2022, pp. 64-80.    
48 Criminal Decision no. 55/RC/2022 of 15 February 2022 of the High Court of Cassation and 

Justice, https://www.scj.ro/ (accessed on 12.10.2022). 
49 Ibid. 
50 Ibid.  
51 Decision no. 32 of 2015 of the High Court of Cassation and Justice – The Section on solving law 



Doctrina et Usu in Business Law                                                                                 110 
 

placed under the customs regime through the other places than those established 

for customs control or cross-border such goods through customs points by avoid-

ing the customs control legal operations52. In these circumstances, assessing the 

law courtʼs decision, the notion of smuggling should be viewed within the larger 

interpretation made by the High Court of Cassation and Justice on the goods and 

their legal customs regime which should be imported/exported only through the 

legal customs points established expressly for these kinds of operations. Using 

this way, the entitled persons will follow the legal rules for their goods, that the 

customs rules will be applied by the customs authorities.  

Consequently, the custom duty applied for these goods will be subject to 

the national budget53. Otherwise, the main argumentation for the infringement of 

the customs regime of the smuggled goods consists in the imminent dangerous 

results of the crime of smuggling goods avoiding legal customs regime, as well 

as the dangerous situation for the people who trust in the goods placed in the legal 

commercial circuit54. It has been appreciated as being a crime of danger, but not 

one of result due to its conditional feature of depending on the smuggling crime.  

De iure, the goods which should be placed under the customs regime 

must be proceeded from smuggling operations, being indifferent their customs 

value, on the one hand, and must be intended for committing smuggling crimes, 

on the other hand. 

 

 6.  Conclusions  

 

At the current moment of growing society and establishing the basic prin-

ciples which consolidate the criminal proceedings, the process of solving the eco-

nomic criminal cases is always provided under the procedural rules adopted at 

the national level. Equally, they are subordinated to the European provisions es-

tablished by referential documents also adopted at the European level. In this 

context, the legal dispositions which have implemented the concept of due pro-

cess, as it is regulated by Article 6 of the European Convention of Human Rights 

are also provided.   

The European Court of Human Rightsʼs jurisprudence is consequent in 

sanctioning the judicial authorities of the member states which infringe the de-

fendantsʼ right to remain silent during the domestic criminal proceedings. This 

means that this situation makes from the concept of due process an essential one 

                                                           
issues in criminal matters, published in the Official Journal of Romania no. 62 of 28 January 2016.  
52 Criminal Decision no. 55/RC/2022 of the High Court of Cassation and Justice, https://www. 

scj.ro/ (accessed on 12.10.2022). 
53 Referring to the new organization and structure of the Customs Authorities of Romania after the 

entrance into force of the Law no. 268 of 2021 on establishing the Romanian Customs Authority, 

published in the Official Journal of Romania no. 1077 of 10 November 2021, see C. Oneț, 

Autoritatea Vamală Română – între realitate și reformă, „Tax Magazine”, no. 6/2021, pp. 400-408.  
54 Criminal Decision no. 55/RC/2022 of the High Court of Cassation and Justice, https://www.scj. 

ro/ (accessed on 12.10.2022). 
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for the European community organized within the Council of Europe.  

In the configuration of this concept, the defendantsʼ right to remain silent 

which is recognized during the entire criminal proceedings, appears as an essen-

tial intrinsic element. Its configuration is featured by the justified solutions pro-

nounced in the economic criminal cases, based on pertinent, conclusive and gen-

uine evidence. The main general ideas of criminal proceedings, the rules and pro-

cedures applicable cannot be conceived in missing the concept of due process. It 

is appreciated that, if the defendantʼs right to remain silent is broken, thus it 

doubtlessly appears an issue on the legality and rationality of the judicial decision 

pronounced with the infringement of these provisions.  

Regarding the defendantʼs right to remain silent, it could be concluded 

that it is a European Court of Human Rights creation for the member states, as 

expression of assuring the due process. In accordance with the Courtʼs jurispru-

dence, the mechanism of solving criminal proceedings based on the due process 

valences is part of the legality concept of the judiciary. The right does not depend 

on the crime feature, the circumstances it was committed in, or the consequences 

produced.    

From a practical point of view, this situation is equally to missing the 

physical presence of the defendants during the investigation or judgment stage of 

criminal proceedings. It seems to be carried out if the defendant eludes oneself 

from the procedural activities. In these circumstances, it is obvious that there are 

two judicial ways which could be met in practice regarding the defendantsʼ legal 

status – admitting the guilt or using the right to remain silent.   

(a) The defendant uses the right to remain silent, case in which the crim-

inal proceedings follow the ordinary procedure, which also supposes the activity 

of gathering the other evidence both in accusation and in defence carried out by 

the judicial bodies.   

(b) The defendant admits the guilt on the deeds of the indictment act, case 

in which the criminal proceedings follow the special simplified procedure of ad-

mitting the guilt agreement.  

In practice, there is the third judicial way the legislator provides the de-

fendants within order to solve their criminal case of substantive penal law con-

flict.  

(c) It is about an abbreviated criminal procedure followed within the or-

dinary procedure, in which the defendant admits the accusation drawn up in the 

indictment act, instead of the guilt. Thus, this way appears as an intermediate 

solution situated between the two above-stated procedures.  

Analysing all of these procedures, it could be pointed out that both the 

special procedure, based on admitting the guilt agreement and the abbreviated 

ordinary procedure, based on admitting the accusation, are incompatible with the 

defendantʼs right to remain silent. 

It is obvious that the Court was very generous in recognizing a series of 

rights to defendants with the consequence of imposing the judicial bodies with 
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difficult judicial situations and very difficult to be controlled in the process of 

gaining the goals of criminal proceedings, namely of finding truth.  

Finally, the criminal proceedings, based on European principles, has 

reached a new configuration in the architecture of criminal procedures with the 

respect of the defendantʼs rights and processual interests. It is well-known that 

the legal status of defendants should be structured on the bases of legality, justice 

and equality, and the concept of due process is not an exception from these im-

peratives. In the light of the fundamental value of the criminal proceedings, the 

fair trial is always achieved by adopting a legal framework. In this respect, the 

legislator can keep on balance the right to remain silent of the defendant with the 

judicial bodiesʼ prerogatives of solving criminal proceedings based on evidence.   
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Abstract 
The objectives of the study are to analyze the advantages and disadvantages of 

tax consolidation in the field of corporate income tax. It is also important to highlight the 

rationale for tax consolidation and the possible legislative improvements that are needed 

to achieve the aim pursued by the legislator. The main research tools were the legal pro-

visions on tax consolidation, the literature analyzing and interpreting this field, and the 

identification of conclusions from the specific practice of taxpayers who have encoun-

tered problems, have asked the same questions or perhaps have found the answers nec-

essary for this research. This mechanism provides both administrative and financial ad-

vantages for affiliated companies that must file a single group return, calculate taxable 

bases and taxable profits in a uniform way, avoiding both compliance costs and the risk 

of double taxation of the same taxable profit. However, the legislator has not succeeded 

by this regulation in removing the obligation for affiliated companies that are part of the 

consolidated tax group to draw up the transfer pricing file, which remains a financially 

burdensome obligation for affiliated companies. The implications of the study are both 

theoretical and practical. The topic aims to analyze a modern tax mechanism. On the 

other hand, group companies will be able to see the advantages of joining a consolidated 

tax group, which at first sight represents a tax "merger" of affiliated companies. 

 

Keywords: tax consolidation, consolidated tax result, tax group, corporate in-

come tax, tax loss. 
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 1. Introduction 

 

Tax consolidation is a tax mechanism whose essential objective is to 

achieve the legal and sound determination of the tax base and the related direct 

tax payment. 

The subject matter of the tax consolidation system is the provisions con-

tained in Law No. 227 of 8 September 2015 on the Tax Code, namely Title II, 

Chapter IV¹ of this normative act entitled "Rules on tax consolidation in the field 

of corporate income tax". 

Chapter IV¹ of Title II of the Tax Code entered into force on 1 January 

2021, but became applicable from 1 January 2022 or from a later date determined 

in accordance with Art. 45 para. (6) of the Tax Code in conjunction with Art. 16 

para. (5) of the Tax Code2 which regulates the possibility for taxpayers to change 
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the tax year period according to the financial year if the latter is different from 

the calendar year period. 

The tax consolidation system is a tax system that has been intensively 

requested by the business community since 2016 when in Art. 269 para. (9) of 

the Tax Code regulated the institution of the "single tax group" from a VAT per-

spective, which represents a group of taxable persons established in Romania 

who, while legally independent, are in close organizational, financial and eco-

nomic relations with each other. 

Finally, the tax consolidation system has also been regulated in the area 

of direct taxation with regard to corporate income tax by the entry into force of 

Law no. 296/2020 amending and supplementing Law no. 227/2015 on the Tax 

Code. 

It should be noted that the present analysis focuses exclusively on the tax 

consolidation system from a corporate tax perspective, as the conditions for the 

applicability of the two types of consolidation are different. 

The tax consolidation system is not mandatory, but optional, which is 

why it is even more important to highlight the advantages and disadvantages of 

this system so that legal entities that might apply this system know whether or 

not it is appropriate to decide to form a tax group. 

As the tax consolidation mechanism is in its first year of application, the 

issue of the need to set up a consolidated tax group has not been analyzed very 

intensively by practitioners and no tax audit has been launched by the tax author-

ities to examine a tax group from a corporate tax perspective. 

This research has been carried out by analyzing together the answers to 

the questions on the advantages or disadvantages of forming a tax group and the 

usefulness of the transfer pricing file in the context of a taxpayer joining a tax 

group. 

A thorough knowledge of the legal provisions establishing the mecha-

nism of tax consolidation was necessary, but not sufficient, as this research re-

quires an understanding and deepening of specific tax-economic concepts of the 

consequences of joining a tax group. 

The work carried out involved analytical research through an interpreta-

tion of the legal provisions, but also a practical study of various situations that 

affiliated legal entities may encounter in order to analyze the usefulness of the 

transfer pricing file in the context of a taxpayer joining a tax group. 

The present research also aimed to develop explicit mathematical calcu-

lations to highlight the distinction between individual tax filing and payment by 

each affiliated company and consolidated group tax filing and payment by a 

group representative for all affiliated companies in the tax group. 

 

 

                                                           
şi norme metodologice, Ed. Universul Juridic, Bucharest, 2021, p. 127. 



Doctrina et Usu in Business Law                                                                                 116 
 

 2. Taxpayers who may apply the tax consolidation system 
 

Not every legal person that qualifies as a taxpayer under Article 13 of the 

Tax Code and is liable for corporate income tax may form or be a member of a 

tax group, but only legal persons expressly covered by Article 42² of the Tax 

Code may apply the tax consolidation system. 

With regard to the scope of taxpayers who may form a tax group in the 

field of corporate income tax, Article 42²(1) of the Tax Code stipulates that it 

shall consist of at least two of the following entities, hereinafter referred to as 

members: 

(i) a Romanian legal person/legal entity with registered office in Romania 

established under European legislation and one or more Romanian legal per-

sons/legal entities with registered office in Romania established under European 

legislation in which it holds, directly or indirectly, at least 75% of the value/num-

ber of their equity securities or voting rights; 

(ii) at least two Romanian legal persons in which a Romanian natural 

person holds, directly or indirectly, at least 75% of the value/number of the equity 

securities or voting rights; 

(iii) at least two Romanian legal entities which are owned, directly or 

indirectly, at least 75% of the value/number of the equity securities or voting 

rights by a legal/physical person resident in a State with which Romania has con-

cluded a double taxation convention or in a State with which an agreement on 

exchange of information has been concluded; 

(iv) at least one Romanian legal person owned, directly or indirectly, at 

least 75% of the value/number of the equity securities or voting rights by a legal 

person resident in a State with which Romania has concluded a double taxation 

convention or in a State with which an agreement on exchange of information has 

been concluded and the permanent establishment/designated permanent estab-

lishment in Romania of such foreign legal person. 

Therefore, not every affiliated person can form a tax group, the amount 

of the holdings in the value/number of equity securities or voting rights that is 

taken into account to allow some taxpayers to join the tax group is 75%, the leg-

islator opting for a restriction of the scope of taxpayers that can form a tax group. 

However, most groups of companies are usually owned by a parent com-

pany, which makes them eligible to form a tax group for corporate tax purposes 

and benefit from the tax consolidation system. 

As regards foreign legal entities, it should be mentioned that they are not 

allowed to join the tax group. Therefore, Romanian legal persons with a share-

holding of more than 75% in the parent company resident abroad can be members 

of a tax group, but the parent company, not being a Romanian legal person, can-

not be a member of the tax group. 

Also, the condition for Romanian legal persons with more than 75% own-

ership of the parent company resident abroad to be members of a tax group is that 
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the parent company is resident in a country with which Romania has concluded 

a double taxation convention or in a country with which an agreement on ex-

change of information has been concluded. 

This condition is clearly relevant in view of the need to analyse potential 

transactions carried out by Romanian legal persons with the parent company in 

order to correctly establish the tax bases of Romanian legal persons. 

It is not sufficient that the requirements laid down in Article 42²(1) of the 

Tax Code are met only at the time of filing the request to apply the tax consoli-

dation system, it is mandatory that these conditions are met for a continuous pe-

riod of one year prior to the start of the tax consolidation period. 

The tax group can only be made up of legal entities liable for corporate 

tax. The legislator does not even allow taxpayers who are both corporate taxpay-

ers and specific taxpayers to join the tax group, as the method of calculating the 

tax result differs in the two situations. 

The conclusion from the rules is that micro-enterprises paying tax on the 

income of micro-enterprises cannot be members of a tax group because the 

method of calculating the tax base is different. For the same reason, taxpayers 

carrying out activities such as night bars, night clubs, discotheques and casinos 

cannot form a tax group for the purposes of corporation tax either, since this tax 

consolidation system was designed exclusively by reference to the corporation 

tax system. 

Only legal persons with the same tax year can form a tax group. If the tax 

year differs for one of the legal persons, the latter may join the tax group only if 

it changes its tax year so that all the legal persons belonging to the group have the 

same period for which they declare the tax base. 

A legal person may not belong to more than one tax group for corporate 

tax purposes. On the other hand, a legal person can be part of a corporate tax 

group and a single VAT group, the two systems of tax grouping of taxpayers are 

not confused and the composition of the corporate tax group does not have to be 

identical to that of the single VAT group. 

Moreover, the competence of the tax authorities to carry out the tax in-

spection of the single VAT tax group is different from that of the tax inspection 

of the tax group for corporation tax, which is understandable in the context in 

which the two tax obligations must be analyzed separately in the light of the legal 

conditions laid down for each subject - direct taxation and indirect taxation. 

Legal persons in a state of dissolution/liquidation, according to the law, 

cannot form a tax group as these legal persons clearly have a distorting influence 

on the calculation of the tax result. 

It is important to note that all these conditions that legal persons must 

meet in order to form a tax group must be complied with throughout the applica-

tion of the tax consolidation system, the period of which is, in principle, 5 years. 

Legal entities that meet all the above requirements and fall within the 

scope of taxpayers who may form a tax group for corporate income tax purposes 
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shall submit, through the legal representative of the responsible legal entity, a 

joint application signed by the legal representatives of the legal entities that will 

form the tax group, which shall be submitted to the competent tax authority at 

least 60 days before the time for which the application of the tax consolidation 

system is requested. 

Legal entities meeting the above conditions are not obliged to submit 

such an application for the establishment of a tax group as tax consolidation is 

not mandatory but optional for taxpayers. 

Legal entities meeting the above conditions are not obliged to make such 

a request for the establishment of a tax group as tax consolidation is not manda-

tory but optional for taxpayers. 

Therefore, once the scope of the taxpayers to whom the tax consolidation 

system applies is known, they need to know how the tax result is calculated at the 

level of the tax group and what the benefits and disadvantages of forming such a 

tax group are in order to determine whether it is appropriate from the point of 

view of the tax management of the taxpayers concerned whether or not to form a 

tax group. 

As far as joining an already established tax group is concerned, this is 

only possible from the tax year following the one in which the legal entity quali-

fies as a taxpayer under the tax consolidation system. 

On the other hand, if it is found that one of the legal entities that is a 

member of the tax group no longer meets the conditions for qualifying as a tax-

payer under the tax consolidation system, it will leave the tax group and will no 

longer apply the tax consolidation system in the area of corporate income tax as 

from the quarter following the quarter in which the conditions are no longer met. 

 

 3. Calculation of corporation tax under the tax consolidation system 
 

Under tax consolidation, several taxpayers with a common ownership 

structure will be grouped together and can consolidate the loss of one with the 

profit of another. In this way, the sum of all the tax results will finally be calcu-

lated, so that this result can be declared to the state. 

 

 3.1. Advantages of forming a consolidated tax group 

 

Firstly, the essential advantage for which the system of tax consolidation 

for corporate income tax purposes was established is the possibility of offsetting 

the tax losses of some of the group members against the profits of other members, 

which results in lower corporate income tax being paid at group level3. 

Secondly, tax consolidation only impacts on the corporate income tax 

                                                           
3 https://www.universuljuridic.ro/consolidare-fiscala-pentru-impozit-pe-profit/, consulted on 1.10. 

2022. 
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due and does not affect the profit made by legal entities or their ability to distrib-

ute dividends to shareholders. On the contrary, tax consolidation could signifi-

cantly improve the cash flow of profit-making companies and hence their ability 

to distribute dividends, as there are many cases where companies, although mak-

ing a book profit, still do not have enough cash to distribute to shareholders4. 

Thirdly, the tax consolidation mechanism ensures that the risks of not 

being able to recover tax losses within 7 years are reduced. Considering that tax 

losses can be recovered from the profits of all members of the tax group, tax 

consolidation ensures efficiency gains from the perspective of recovering tax 

losses. 

Fourthly, it appears that the costs of declaring the tax base and corporate 

income tax, payment of corporate income tax, as well as possible costs of assis-

tance of tax authorities in tax inspection, etc. will be reduced. On the other hand, 

it should be emphasized that each legal entity will calculate its own tax result 

which it will submit to the representative of the tax group for the calculation of 

the consolidated tax result of the tax group. 

 

 3.2. Disadvantages of setting up a consolidated tax group 
 

Firstly, the introduction of the rules on the consolidation of the tax group 

will not simplify the transfer pricing file responsibilities of companies, as in-

tended, since the current obligations will be maintained, to which will be added, 

in addition, further responsibilities for the preparation of a group file. 

The transfer pricing file is the documentation prepared by the company 

to substantiate the prices in transactions with related parties, to demonstrate that 

they have been carried out in accordance with the "market price". 

Transfer pricing is a sensitive issue for the authorities, as the government 

has been taking a hard line against multinationals over the past two years, accus-

ing them of using unfair tax practices to send profits to lower-tax countries that 

should have been taxed in Romania5. Transfer pricing is the most important com-

ponent of the controls initiated in this context6. 

A normal expectation for any taxpayer would have been that, following 

the application of the consolidation system, it would have been clear that not all 

companies would have to file transfer pricing records, or at least that it would no 

longer be necessary to file transfer pricing records for transactions concluded be-

tween group companies. 

                                                           
4 https://www2.deloitte.com/ro/ro/pages/tax/articles/propunerea-de-consolidare-fiscala-ce-avanta 

je-ar-avea-grupurile-de-companii.html, consulted on 1.10.2022. 
5 https://www.zf.ro/opinii/despre-cum-isi-muta-multinationalele-veniturile-si-profiturile-in-straina 

tate-14873852, consulted on 1.10.2022. 
6 https://www.avocatnet.ro/articol_59300/Controale-ANAF-La-ce-tendin%C8%9Be-ar-trebui-s% 

C4%83-ne-a%C8%99tept%C4%83m-pe-final-de-2021-%C8%99i-nu-numai-conform-speciali% 

C8%99tilor.html, consulted on 1.10.2022. 
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Even though the business community has put forward proposals for the 

abolition of such an obligation, however, the declaratory effort to have the trans-

fer pricing file drawn up by each group member is maintained, even for transac-

tions between group members. 

The obligation to prepare the transfer pricing file is incumbent on all en-

tities that are part of the consolidated tax group, irrespective of the category of 

taxpayer to which each entity belongs, i.e. whether it is a large taxpayer, a me-

dium taxpayer or a small taxpayer. 

The rule for the preparation of the transfer pricing file is that if the values 

of intra-group transactions exceed the thresholds7 mentioned in ANAF Order no. 

442/20168, the person concerned is obliged to prepare the transfer pricing file 

annually until the deadline for the submission of the annual corporate tax return 

by the person concerned. 

Otherwise, the documentation of compliance with the market price prin-

ciple shall be made during inspections, except in the above-mentioned situation 

where intra-group entities adopt tax consolidation, in which case, according to 

the legal provisions, all entities regardless of the category or amount of transac-

tions carried out are obliged to prepare the transfer pricing file. 

Secondly, tax consolidation may entail the risk of possible loss of ex-

emptions or tax credits, such as external tax credit, reinvested profits or sponsor-

ship tax credit. 

Thirdly, tax losses incurred by a taxpayer before it joined the group can-

not be used in the calculation of the consolidated tax result of the group, but only 

by the company that incurred them, and according to the legal provisions, the 

recovery period for tax losses is 7 years. Given that the duration of tax consoli-

dation is 5 years, there is a risk that tax losses incurred prior to the application of 

tax consolidation may not be recovered if the member concerned, after leaving 

the group, does not make sufficient profit to offset the unrecovered losses. 

Fourthly, another disadvantage is the tax consequences of failure to meet 

the conditions for membership of the tax group within the minimum period of tax 

consolidation, i.e. recalculation of corporate tax at member level and application 

of interest and late payment penalties. 

Thus, the decision to set up a corporate tax group must be well docu-

mented so that legal entities do not increase their tax burden by setting up a tax 

group, and the advantages and disadvantages of setting up a consolidated tax 

group must be analyzed before the decision to set up a tax group is taken. 

 

                                                           
7 Companies in the category of large taxpayers carrying out transactions with affiliated entities in 

the amount of (i) EUR 200,000 in the case of financial services (interest income); (ii) EUR 250,000 

in the case of services rendered, respectively (iii) EUR 350,000 in the case of tangible and/or 

intangible goods sold. 
8 ANAF Order No. 442/2016 was issued in accordance with the provisions of Art. 108 para. (2) 

Procedural Tax Code 2015. 
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 3.3. The role of the transfer pricing file in the context of fiscal con-

solidation 

 

Tax consolidation does not remove the obligation for entities to prepare 

a transfer pricing file as the transfer pricing file concerns transactions entered by 

a taxpayer with all related persons and not only with persons who are part of the 

consolidated tax group. If there were no related entities outside the consolidated 

tax group, then the preparation of a transfer pricing file would lose its usefulness 

as it would consolidate the tax results of the related entities in the group. 

As a rule, excluding the obligation that exists for members of the consol-

idated tax group, in terms of the categories of taxpayers required to prepare the 

transfer pricing file, as we have shown, most taxpayers who carry out transactions 

with related parties are required to prepare the transfer pricing file, but depending 

on the status and value of the transactions, the deadline for submission is differ-

ent. 

Article 42⁶ of the Tax Code provides for the obligation to prepare the 

transfer pricing file both in respect of transactions with members of the tax group 

and in the case of transactions between related entities outside the tax group. 

In this context, the question may arise as to why it would be useful to 

analyze transactions with members of the tax group if the tax results of the entities 

in the consolidated tax group are consolidated at group level anyway. 

In order to identify a coherent answer to such a question, an analysis of 

the way the tax result of the consolidated tax group is calculated is necessary to 

identify whether there are ways of influencing the calculation of the tax result 

also in the context where the tax result is calculated at consolidated tax group 

level. 

Thus, in accordance with the provisions of Art. 42⁵ para. (1) of the Tax 

Code: "the consolidated tax result of the tax group is determined by algebraically 

summing the tax results determined individually by each member of the tax 

group." and Art. 42⁵ para. (2) of the same act states: "the consolidated tax result 

of the tax group shall be determined by algebraically summing the tax results 

determined individually by each member of the tax group. The positive consoli-

dated tax result is taxable profit, and the negative consolidated tax result is tax 

loss. Corporate income tax shall be calculated by applying the rate provided for 

in Article 17 to the positive consolidated tax result of the group." 

The only situation in which the consolidated tax group does not owe tax 

is when the consolidated result is negative. Otherwise, the tax group owes corpo-

ration tax on its taxable profit. 

If the individually determined tax result of a member of the tax group is 

negative, this can negatively affect the result of the entire consolidated tax group. 

However, with regard to the taking into account of losses of a member of 

the consolidated tax group, it should be noted that, according to the provisions of 

Article 31(1)(a) of Directive 77/388/EEC, the taxable amount of a consolidated 
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tax group is the amount of the losses of a member of the consolidated tax group. 

(1) of the Tax Code, the annual loss, as indicated by the corporate tax return, can 

only be recovered from the calculation of taxable profits recorded in the following 

seven consecutive tax years. 

However, if the losses of a member of the consolidated tax group are so 

great that they cannot be recovered within seven years, it is possible to conclude 

a transaction with one of the members of the consolidated tax group to take over 

the entire loss which cannot be recovered after the seven years have elapsed. 

Such a transaction at the level of the consolidated tax group would leave 

the provisions of Article 31 of the Tax Code inapplicable in the context that a 

regulation is adopted to produce effects and not to be inapplicable. 

Therefore, the obligation to analyse in the transfer pricing file and the 

transactions concluded between the members of the consolidated tax group is ex-

plained by the above analysis, which notes that the conclusion of transactions 

between members of the consolidated tax group at market level ensures that 

losses cannot be transferred from one member to another sine die in circumven-

tion of the provisions of Article 31 of the Tax Code which provide that they can 

only be recovered for 7 consecutive years. 

However, it should be recalled that according to the provisions of Art. 

42⁷ (1) and (2): "Tax losses incurred by a group member prior to the application 

of the tax consolidation system in the field of corporate income tax shall be re-

covered, in accordance with the provisions of Art. 31, by that member only from 

its taxable profits. Tax losses incurred by a group member during the period of 

application of the tax consolidation system shall be recovered from the consoli-

dated tax result of the group." 

Therefore, losses of members of the consolidated tax group are taken into 

account in the calculation of the consolidated tax result of the group only if these 

losses are incurred by the members of the consolidated tax group after the time 

of joining the consolidated tax group. Otherwise, the losses of the tax group mem-

ber will only be recovered from the profits of the same tax group member. 

 

 3.4. Case study of how tax consolidation works and the role of the 

transfer pricing file in the context of the application of tax consolidation 

 

Thus, in the following we will make an illustrative analysis in which three 

legal entities that meet the legal requirements to form a tax group opt for the 

application of the tax consolidation system, namely: ROM SRL, ROM CLUJ 

SRL and ROM TIMIS SRL. 

Of the three companies, ROM SRL records in 2022 a huge loss of -

900,000 lei, while the other two affiliated companies (ROM CLUJ SRL and ROM 

TIMIS SRL) make a taxable profit of 10,000 lei in 2022. 

Assume in the following that in the next 6 years, i.e. in the period 2023-
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2028, ROM SRL purchases each year products from the other two affiliated com-

panies (ROM CLUJ SRL and ROM TIMIS SRL) to the value of 10,000 lei each, 

which means that in the period 2023-2028 ROM SRL will record a loss of 20,000 

lei each year and the two affiliated companies (ROM CLUJ SRL and ROM 

TIMIS SRL) will record a profit of 10,000 lei each year. 

Chart 1 below illustrates the situation in which the companies prepare the 

transfer pricing file without applying the provisions of the consolidated tax group 

and Chart 2 below illustrates the situation in which the companies apply the pro-

visions of the consolidated tax group and explains why it is compulsory to prepare 

the transfer pricing file in this situation. 

 

FIGURE 1 
 

Fiscal 
year 

ROM SRL 
 

ROM CLUJ SRL 
 

ROM TIMIS SRL 
 

Consolida 
ted tax 

result 

Total 
corporate 

tax (profit 

or loss 

on 
current 

year) 

 

Corporate 

tax 

(profit 

or loss 

on 
current 

year) 

 

Corporate 

tax 

(profit 

or loss 

on 
current 

year) 

 

Corporate 

tax 

2022 -

900.000 

lei 

0 lei (loss 

of -

900.000 
lei) 

+10.000 

lei 

1.600 lei +10.000 

lei 

1.600 lei - 3.200 lei 

2023 -20.000 

lei 

0 lei (loss 

of -
920.000 

lei) 

+10.000 

lei 

1.600 lei +10.000 

lei 

1.600 lei - 3.200 lei 

2024 -20.000 

lei 

0 lei (loss 

of -
940.000 

lei) 

+10.000 

lei 

1.600 lei +10.000 

lei 

1.600 lei - 3.200 lei 

2025 -20.000 
lei 

0 lei (loss 
of -

960.000 

lei) 

+10.000 
lei 

1.600 lei +10.000 
lei 

1.600 lei - 3.200 lei 

2026 -20.000 
lei 

0 lei (loss 
of -

980.000 

lei) 

+10.000 
lei 

1.600 lei +10.000 
lei 

1.600 lei - 3.200 lei 

2027 -20.000 

lei 

0 lei (loss 

of -

1.000.000 

lei) 

+10.000 

lei 

1.600 lei +10.000 

lei 

1.600 lei - 3.200 lei 

2028 -20.000 

lei 

0 lei (loss 

of -
1.120.000 

lei) 

+10.000 

lei 

1.600 lei +10.000 

lei 

1.600 lei - 3.200 lei 

2029 -20.000 

lei 

0 lei (loss 

of -
1.140.000 

lei) 

+10.000 

lei 

1.600 lei +10.000 

lei 

1.600 lei - 3.200 lei 

2030 -20.000 
lei 

0 lei (loss 
of -

+10.000 
lei 

1.600 lei +10.000 
lei 

1.600 lei  3.200 lei 
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160.000 

lei) 

 

Therefore, Figure 1 illustrates how in the context of the transfer pricing 

file (which implies that the transactions are carried out at market level) the total 

tax due by the three affiliated companies over a period of 9 consecutive years is 

28,800 lei (3,200 lei*9 years) since the tax result and therefore the tax due is 

calculated separately for each affiliated company and their results are not consol-

idated. 

In figure 2 below (where the tax consolidation system will be applied 

with the application of the transfer pricing filing rules) it will be illustrated how 

for the same values recorded by the companies during the 9 years, the tax due at 

consolidated tax group level will be 0 lei. 

 

FIGURE 2 
 

Fiscal 
year 

ROM SRL 
 

ROM CLUJ SRL 
 

ROM TIMIS SRL 
 

Consolidated 
tax result 

Total 
Corporate 

tax (profit 

or loss 
on 

current 

year) 
 

Tax 

result 

(profit 

or loss 
on 

current 

year) 
 

Tax 

result 

(profit 

or loss 
on 

current 

year) 
 

Tax 

result 

 

2022 -

900.000 
lei 

-

900.000 
lei 

+10.000 

lei 

+10.000 

lei 

+10.000 

lei 

+10.000 

lei 

-880.000 lei 0 lei 

2023 -20.000 

lei 

-

900.000 

lei (-
20.000 

lei -

880.000 
lei) 

+10.000 

lei 

+10.000 

lei 

+10.000 

lei 

+10.000 

lei 

-880.000 lei 0 lei 

2024 -20.000 

lei 

-

900.000 
lei (-

20.000 

lei -
880.000 

lei) 

+10.000 

lei 

+10.000 

lei 

+10.000 

lei 

+10.000 

lei 

-880.000 lei 0 lei 

2025 -20.000 

lei 

-

900.000 
lei (-

20.000 

lei -
880.000 

lei) 

+10.000 

lei 

+10.000 

lei 

+10.000 

lei 

+10.000 

lei 

-880.000 lei 0 lei 

2026 -20.000 
lei 

-
900.000 

lei (-

20.000 
lei -

880.000 

+10.000 
lei 

+10.000 
lei 

+10.000 
lei 

+10.000 
lei 

-880.000 lei 0 lei 
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lei) 

2027 -20.000 

lei 

-

900.000 
lei (-

20.000 

lei -
880.000 

lei) 

+10.000 

lei 

+10.000 

lei 

+10.000 

lei 

+10.000 

lei 

-880.000 lei 0 lei 

2028 -20.000 

lei 

-

900.000 
lei (-

20.000 

lei -
880.000 

lei) 

+10.000 

lei 

+10.000 

lei 

+10.000 

lei 

+10.000 

lei 

-880.000 lei 0 lei 

2029 -20.000 
lei 

-
900.000 

lei (-

20.000 
lei -

880.000 

lei) 

+10.000 
lei 

+10.000 
lei 

+10.000 
lei 

+10.000 
lei 

-880.000 lei 0 lei 

2030 -20.000 
lei 

-
160.000 

lei (-
20.000 

lei -

140.000 
lei) 

+10.000 
lei 

+10.000 
lei 

+10.000 
lei 

+10.000 
lei 

-140.000 lei 0 lei 

 

Therefore, in Figure 2, it is illustrated how in the context of the prepara-

tion of the transfer pricing file (which implies that the transactions are carried out 

at market level), but also of the application of the tax consolidation rules, the total 

tax due by the three affiliated companies over a period of 9 consecutive years is 

0 lei as the consolidated tax result is negative due to the consideration of the large 

negative result recorded by ROM SRL. 

Therefore, a preliminary conclusion would be that if a company in the 

consolidated tax group were to incur losses so large that they could not be covered 

by the positive tax results of the other companies in the consolidated tax group, 

then it would be preferable to apply the tax consolidation system, which would 

result in the consolidated tax result being permanently negative, which would 

result in the consolidated tax group owing no corporate income tax at all. 

A second preliminary conclusion that can be drawn from the analysis of 

the negative tax result for the year 2030 of ROM SRL is that, as long as the obli-

gation of ROM SRL to prepare the transfer pricing file is maintained and the 

transactions concluded by ROM SRL with the other two affiliated companies are 

concluded at market level, the tax loss for the year 2022 can no longer be taken 

into account in the calculation of the tax result for the year 2030, since, as pro-

vided for in the Tax Code, the tax loss can only be recovered in the 7 consecutive 

tax years following the year in which the tax loss was incurred. 

Thus, charts 1 and 2 illustrate how ROM SRL recorded a loss in 2022, 
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which it could only recover in the next 7 consecutive tax years following 2022, 

i.e. 2023-2029. 

Taking into account that in the period 2023-2029 the preparation of the 

transfer pricing file was mandatory in both figures and ROM SRL concluded 

transactions at market level, the tax loss of 900,000 lei could not be covered dur-

ing the 7 years. 

Figure 3 below will illustrate how, if ROM SRL is not obliged to prepare 

the transfer pricing file, it will be able to conclude, in the tax year 2029 (i.e. in 

the last year in which the tax loss can be recovered), two transactions with the 

two affiliated companies (ROM CLUJ SRL and ROM TIMIS SRL) in order to 

transfer the tax loss to the other two affiliated companies in order to keep it for 

recovery for the next 7 consecutive tax years. 

Through the two transactions, ROM SRL sells products to the affiliated 

companies at a price much higher than the market level (for example: it sells two 

products which in reality have a value of 5,000 lei at a price of 500,000 lei, i.e. at 

a price 100 times more expensive than the market level) in order to transfer the 

loss from ROM SRL (which would have been lost in 2030 anyway, i.e. after the 

7 years following the tax loss in 2022) to the two affiliated companies (ROM 

CLUJ SRL and ROM TIMIS SRL). 

 

FIGURE NO. 3 
 

2029 1.000.000 

lei 

120.000 lei 

(1.000.000 

lei -880.000 

lei) 

-

500.000 

lei 

-500.000 

lei 

-500.000 

lei 

-500.000 

lei 

-880.000 

lei 

0 lei 

2030 -20.000 

lei 
-20.000 lei  +10.000 

lei 
-490.000 

lei 
(10.000 
lei – 

500.000 

lei 

+10.000 

lei 
-490.000 

lei 
(10.000 
lei – 

500.000 

lei 

-

1.000.000 

lei (-
20.000 lei 

– 490.000 

lei – 
490.000 

lei) 

0 lei 

 

The conclusion from the comparison between Figure 2 and Figure 3 is 

that unlike Figure 2 where the tax loss has not been taken into account in the year 

2030, in Figure 3 the tax loss has been taken into account in the year 2030. In 

Figure 3 the tax loss has been transferred from ROM SRL to the two affiliated 

companies (ROM CLUJ SRL and ROM TIMIS SRL) which will be able to re-

cover the losses of 500,000 lei each (recorded in the year 2029) up to and includ-

ing the year 2036, which gives a good chance for the consolidated tax group not 

to owe income tax for the next 7 years. 
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FIGURE NO. 4 
 

 

Assuming that there was an obligation to draw up the transfer pricing file, 

the transactions in the year 2029 would have been reclassified at market value, 

and the tax loss recorded by ROM SRL would not have been recovered until 

2029, from 2030 onwards it would not have been taken into account in the calcu-

lation of the consolidated tax result. 

In order to understand how ROM SRL records a loss of -140,000 lei in 

the year 2030, it is important to point out that each annual loss has a different 

payback period. Thus, the loss recorded in year 2023 is recovered until year 2030, 

the loss recorded in year 2024 is recovered until year 2031, the loss recorded in 

year 2025 is recovered until year 2032, the loss recorded in year 2026 is recovered 

until year 2033, etc. 

Thus, the loss in year 2030 is made up of the sum of all losses incurred 

by ROM SRL during the years 2023-2030 (as the loss in year 2022 is no longer 

taken into account. It should be noted that the profit obtained at consolidated tax 

group level failed to cover the tax loss recorded in 2022, any profit will be calcu-

lated to cover the oldest loss. 

 

 4. Conclusions 
 

Therefore, the decision to set up a corporate tax group should be based 

on strategic planning, considering the results that the management of the compa-

nies anticipates9. 

Although there are several disadvantages in applying the tax consolida-

tion system for corporate income tax, it is important to stress that these mainly 

concern administrative issues and the advantages generated in the area of cash 

                                                           
9 https://www.juridice.ro/751071/consolidarea-fiscala-avantajele-si-dezavantajele-infiintarii-unui-

grup-de-impozit-pe-profit.html, consulted on 1.10.2022. 
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5.000 lei 
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-

130.000 
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140.000 
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5.000 
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5.000 
lei) 

0 lei 
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flows for which tax consolidation has been regulated successfully cover the small 

drawbacks illustrated. 

The tax consolidation regulation provides the optimal environment for 

the development of Romanian groups of companies that could benefit from the 

reduction of the tax burden and the increase of the attractiveness for investors in 

Romania. 

The consequence identified by this study in the hypothesis of the absence 

of the obligation to draw up a transfer pricing file for affiliated companies apply-

ing the tax consolidation system was the possibility of circumventing the provi-

sions on the maximum recovery period for tax losses, but other consequences can 

also be identified which require that the obligation to draw up a transfer pricing 

file should not be removed. 

This study has shown that, even in the case of a tax consolidation aimed 

at simplifying the way companies declare, determine and pay their tax liabilities, 

the transfer pricing file is nevertheless intended to illustrate the reality and eco-

nomic effectiveness of the transactions and is a highly effective tool for avoiding 

possible legislative loopholes or circumvention of legal provisions by companies 

(as has been shown, for example, in the case of the indefinite extension of the tax 

loss recovery period). 
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Extradition. Comparative Analysis 
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Abstract 

The relevance of the analysis of the issues of the institution of extradition is deter-

mined by the need to improve international cooperation in combating crime, expand its 

scope, apply an integrated approach to interstate cooperation in such a legal segment. 

As the analysis of the current trends in the development of extradition shows, its restruc-

turing can modernize the legal institution in question, adapting it to the latest conditions 

in the fight against international crime. In order to achieve the proposed goal, the sub-

stantive conditions of extradition in the legislation of the Republic of Moldova were ana-

lyzed, in particular to subject to the analysis the conditions regarding the person, through 

the lens of the comparative analysis of the legislation of the Republic of Moldova and 

Romania in the context of the non-extradition of one's own citizens, as well as the condi-

tions regarding the fact, in the context of the analysis of the general principles of extra-

dition; to subject the extradition procedure from/to the Republic of Moldova to the com-

parative analysis with the active/passive extradition procedure in Romanian legislation. 

 

Keywords: extradition, comparative analysis, international cooperation, crime. 

 

JEL Classification: K14 

 

 

1. Introduction 

 

Extradition is an institution that works directly in the interest of the state 

that requests this form of legal assistance, but indirectly it serves all states, as the 

prevention and repression of crimes becomes a concern of collective interest on 

an international level. Being a form of legal assistance, it plays a special role in 

achieving the collaboration of states in the fight against the criminal phenomenon. 

Current trends in crime clearly show that the efforts of one or more states 

are not enough to effectively and quickly counter criminal manifestations. Only 

effective international cooperation and the strengthening of common potential 

can ensure concrete progress in the fight against crime. 

Extradition finds its regulatory sources in conventions or treaties, in reci-

procity declarations and provisions of domestic law, and in their absence - in in-

ternational custom. 

However, provisions on extradition are also found in the domestic law of 

a state, written either in the Criminal Code and the Code of Criminal Procedure, 

or in a special law that fixes the conditions and procedure of extradition. How-

ever, the provisions of domestic law have a subsidiary character, their role is to 
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serve as a basis for the conclusion of conventions, to help in their understanding 

and to complete the norms in the conventions, and in their absence - to function 

as substitute norms. 

 

2. The conditions regarding the requested person, through the lens of 

the comparative analysis of the legislation of the Republic of Moldova and 

Romania in the context of non-extradition of own citizens 

 

In order to be granted extradition, a number of conditions must be met. 

Extradition conditions can be: substantive conditions and formal conditions. 

"Substantive conditions refer to the persons subject to extradition and the 

crimes that form the subject of the extradition request, and formal conditions refer 

to those aspects related to the stages of the extradition procedure, which consist 

in verifying the legitimacy and regularity of the extradition request, the procedure 

before the investigative bodies criminal and judicial courts."2 

The laws of the Republic of Moldova actually do not allow the "extradition 

of one's own citizens". 

The exception to the general rule was provided for in art. 1166 para. (2) of 

the Law on international legal assistance in criminal matters of the Republic of 

Moldova, no. 371-XVI of 01.12.20063, according to which, "can be handed over 

to the Court International Criminals including citizens of the Republic of Mol-

dova." 

However, the mandatory condition for the extradition of the person from 

the Republic of Moldova, at the request of the authorities of the requesting state, 

refers to the citizenship of the person whose extradition is requested, who must 

necessarily be a "foreign citizen or stateless person." 

In the legislation of the Republic of Moldova, the provisions regarding the 

citizenship of the person whose extradition is requested are provided in article 13 

paragraph (2) of the Criminal Code of the Republic of Moldova, article 19 para-

graph (2) of the Constitution of the Republic of Moldova and article 42 paragraph 

(1) from the Law on international legal assistance in criminal matters, no. 371-

XVI of 01.12.2006.4 

Thus, according to art. 13 paragraph (2) of the Criminal Code of the Re-

public of Moldova, "Foreign citizens and stateless persons who have committed 

crimes outside the territory of the Republic of Moldova, but are in the territory of 

the country can be extradited only on the basis of an international treaty to which 

the Republic of Moldova is a party or under conditions of reciprocity based on 

                                                           
2 Grama M, Condiții de fond ale extrădării, in "Revista științifică a Universității de stat din Moldova 

“Studiu Universitatis”", 2008, no. 4 (14), p. 126 
3 Law on international legal assistance in criminal matters of the Republic of Moldova, no. 371-

XVI of 01.12.2006, art. 1166 para. (2), Official Monitor of the Republic of Moldova, no. 14-17 

from 02.02.2006. 
4 Ibidem. 
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the court's decision, only if there are no serious reasons to believe that they risk 

being subjected to the death penalty, torture or other inhuman or degrading treat-

ment."5 

Also, in accordance with art. 19 paragraph (2) of the Constitution of the 

Republic of Moldova, "Foreign citizens and stateless persons can be extradited 

only on the basis of an international convention, under conditions of reciprocity 

or on the basis of a court decision."6 

We believe that belonging to the citizenship of the requested state consti-

tutes the legal factor, which in most cases prevents the extradition of the person. 

As a rule, the subjects of the extradition procedure are foreign citizens. But in 

practice there are cases when, after committing the crime on the territory of the 

foreign state, the accused take refuge on the national territory to avoid extradition. 

States exercise full jurisdiction over all persons who are on their territory, 

taking into account the exceptions provided for in international treaties. In cases 

where it is about own citizens, who have committed crimes outside the national 

territory or even on the territory of the national state against foreign citizens, or 

against the interests of foreign states, theoretically their extradition can be re-

quested. Therefore, the state in such a situation is faced with a choice – to extra-

dite the accused to the requesting state or to prosecute him itself. In such situa-

tions, most states refuse to extradite their own citizens and, in accordance with 

national law, can prosecute the accused. 

In other words, the legal status of the person as a citizen, who is in the 

territory of the national state, may protect him from extradition to another state, 

but does not protect him from possible prosecution and prosecution. At the same 

time, all issues related to bringing the person to criminal responsibility are de-

cided by the state whose citizenship the person holds, especially if he is on the 

territory of the national state. 

The principle of "non-extradition of one's own citizens" in the legislation 

of the Republic of Moldova is provided for in art. 8 paragraph (2) of the Citizen-

ship Law of the Republic of Moldova7, and in article 18 paragraph (2) of the 

Constitution of the Republic of Moldova, which provides that "citizens of the 

Republic of Moldova shall not they can be extradited or expelled from the coun-

try." 

In accordance with art. 6 (Extradition of nationals) of the European Con-

vention on Extradition of 13 December 1957, ratified by the Decision of the Par-

liament of the Republic of Moldova no. 1183-XIII of 14.05.1997, in force for the 

Republic of Moldova since 31 December 1997, "any Contracting Party has the 

                                                           
5 Criminal Code of the Republic of Moldova, no. 985-XV of 18.04.2002, art. 13, paragraph (2), 

republished in the Official Gazette of the Republic of Moldova no. 41-44 of 05.11.2013. 
6 The Constitution of the Republic of Moldova, adopted on 29.07.1994, art. 18 paragraph (2), 

republished in the Official Gazette of the Republic of Moldova no. 78/140 of 29.03.2016. 
7 Citizenship Law of the Republic of Moldova, no. 1024 of 02.06.2000, art. 8 para. (2), Official 

Gazette of the Republic of Moldova no. 98 art. 709 of 10.08.2000. 



Doctrina et Usu in Business Law                                                                                 132 
 

right to refuse the extradition of nationals his."8 

According to the authors Arseni A. and Țuțu L. "citizenship is that quality 

of the natural person that expresses the permanent political-legal connection un-

limited in time and space between this natural person and the respective state. 

The quality of citizen attributes to the given person the fullness of mutual rights 

and obligations established by the Constitution and laws."9 

Compared to the legislation of the Republic of Moldova, which does not 

allow the "extradition or expulsion" of its own citizens under any circumstances, 

the legislation in Romania contains certain derogations from this principle, pro-

vided for in art. 19 paragraph (1) of the Romanian Constitution, "the Romanian 

citizen shall not can be extradited or expelled from Romania."10 Thus, according 

to art. 19 para. (2) of the Romanian Constitution, "By way of derogation from the 

provisions of par. (1), Romanian citizens can be extradited on the basis of inter-

national conventions to which Romania is a party, under the terms of the law and 

on the basis of reciprocity."11 

Similar provisions are provided in art. 20 of the Law on international legal 

assistance in criminal matters of Romania, no. 302 of June 26, 2004, "Romanian 

citizens can be extradited from Romania on the basis of multilateral international 

conventions to which it is a party and on the basis of reciprocity, if at least one of 

the following conditions is met: a) the extraditable person resides on the territory 

of the requesting state on the date of the extradition request; b) the extraditable 

person also has the citizenship of the requesting state; c) the extraditable person 

committed the offense on the territory of or against a citizen of a member state of 

the European Union, if the requesting state is a member of the European Union."12 

"From the interpretation of the first paragraph of art. 20 of the Roma-

nian Law on international legal assistance in criminal matters, no. 302 of 

June 26, 2004, it follows that, in order to order the extradition of a Romanian 

citizen, two primary conditions must be met cumulatively, as well as, alter-

natively, one of the other three subsidiary conditions. Thus, the first condi-

tion in which the extradition of the Romanian citizen can be ordered is the 

existence of a "multilateral international convention" to which Romania is a 

party. The lack of a multilateral international convention to which Romania 

is a party, can only be fulfilled by the existence of a bilateral treaty, as it 

results from the provisions of para. 3 of art. 20, from the Romanian Law on 

                                                           
8 The European extradition convention adopted in Paris on December 13, 1957, in Mihai 

Poalelungi et al. (coord.), International legal cooperation: 50 international treaties to which the 

Republic of Moldova is a party, Tipografia Sirius, Chişinău, 2018, p. 169. 
9 Arseni A., Ţuţu L., Extrădarea şi însemnătatea acesteia în cadrul asistenţei juridice 

internatională în material penală, „Revista Naţională de Drept”, nr. 3, 2017, p. 21. 
10 The Constitution of Romania of 21.11.1991, art. 19 paragraph (1), republished in the Official 

Gazette of Romania, no. 767 of 31.10. 2003. 
11 Ibidem. 
12 Law on international legal assistance in criminal matters of Romania, no. 302 of 26.06.2004, art. 

20, Official Gazette of Romania, no. 411 of 27.05.2019. 
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international legal assistance in criminal matters, no. 302 of June 26, 2004, 

according to which, "Romanian citizens can be extradited based on the pro-

visions of bilateral treaties and on the basis of reciprocity." The use of the 

conjunction "and" in the specified text emphasizes the cumulative nature of 

the two conditions that must be met in order to order the extradition of one's 

own citizen. Therefore, unlike foreign citizens and stateless persons, who 

can be extradited under the alternative conditions of the existence of an in-

ternational convention or the assurance of reciprocity, Romanian citizens 

can only be extradited in the situation of the cumulative fulfillment of the 

conditions regarding the existence of an international convention (or a bilat-

eral treaty), compliance with domestic law and ensuring reciprocity. Thus, 

we find that, in the absence of the multilateral international convention to 

which Romania is a party or the bilateral treaty, the Romanian state does not 

accept the extradition of its own citizens. 

The second essential condition concerns the assurance of reciprocity given 

by the competent authorities of the requesting state, reciprocity which must be 

certain. In conclusion, one's own citizen can be extradited only if the imperative 

conditions imposed by the provisions of art. 20 paragraph (1) of Law no. 

302/2004 and art. 19 paragraphs 1 and 2 of the Romanian Constitution are cumu-

latively met."13 

At the same time, in international practice, questions sometimes arise re-

garding the extradition of persons who hold two or more citizenships or who do 

not possess any citizenship. 

According to art. 3 of the Hague Convention "on certain matters relating 

to conflicts of laws in the matter of citizenship" of 12.04.1930, "the person who 

possesses the citizenship of two or more states may be regarded by each of these 

states as being the own national."14 

In accordance with the provisions of art. 20 paragraph (1) letter b) from 

Law no. 302 of 26.06.2004, "Romanian citizens can be extradited from Romania 

on the basis of multilateral international conventions to which it is a party and on 

the basis of reciprocity, if the person to be extradited also has the citizenship of 

the requesting state." 

To exemplify a situation when the extradition of a person with dual citi-

zenship - Romanian and Moldovan - was admitted, we refer to Criminal Sentence 

no. 29 of July 12, 2006, of the Bacau Court of Appeal. Pursuant to art. 54 para. 

(3) from Law no. 302/2004, the extradition request made by the General Prose-

cutor's Office of the Republic of Moldova regarding the said M.M., having dual 

citizenship, Romanian and Moldovan, was accepted and ordered his extradition 

to the Republic of Moldova. The court held that the Prosecutor's Office attached 

                                                           
13 Passive extradition of own citizens. Available at: https://avocat-buruian-caracas.ro/ro/2018/02/ 

13/extradarea-pasiva-a-propriilor-cetateni/, consulted on 1.10.2022. 
14 The Hague Convention on Certain Matters Relating to Conflicts of Laws in the Matter of Citi-

zenship of 12.04.1930. Available at: https://base.garant.ru/2541074/, consulted on 1.10.2022. 
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to the Bacău Court of Appeal, at the request of the General Prosecutor's Office of 

the Republic of Moldova, requested the extradition of M.M. The extradition re-

quest was accompanied by copies certified by the competent authority of the re-

questing state, according to art. 38 para. (2) lett. a) from Law no. 302/2004, from 

the indictment ordinance, the arrest warrant, proof of Moldovan citizenship, ex-

tract of the incriminating text, evidence regarding the domicile in Romania and 

the Romanian citizenship of the extraditable person. The court reasoned that, in 

relation to the provisions of art. 22, art. 24 and art. 54 para. (3) from Law no. 

302/2004, the extradition request is justified, and the fact that the extraditable 

person has Romanian citizenship does not constitute an impediment to extradi-

tion, according to art. 23 and art. 24 of Law no. 302/2004. The appeal declared 

by the extraditable person, who criticizes the extradition decision on the grounds 

that he has Romanian citizenship, is not founded. According to art. 23 para. (1) 

lett. a) from Law no. 302/2004, Romanian citizens cannot be extradited from Ro-

mania, if the conditions provided for in art. 24 of the same Law. According to art. 

24 lett. c) from Law no. 302/2004, Romanian citizens can be extradited from Ro-

mania on the basis of the international conventions to which he is a party and on 

the basis of reciprocity, if the person to be extradited also has the citizenship of 

the requesting state. The law does not require the cumulative fulfillment of all the 

conditions listed in art. 24, but according to it, Romanian citizens can be extra-

dited from Romania if at least one of the conditions is met, among which the law 

lists the one from art. 24 lett. c). Or, from the documents in the file, it follows that 

M.M. is also a citizen of the Republic of Moldova. Examining the case ex officio, 

the High Court of Cassation and Justice finds that the trial court fully complied 

with the other conditions provided by law for extradition from Romania, in the 

case there was no reason to overturn the contested decision and, consequently, 

the appeal was rejected."15 

The analysis of judicial practice in the field of extradition in the legislation 

of the Republic of Moldova, in the context of the extradition of persons with dual 

Romanian and Moldovan citizenship at the request of the Romanian state, demon-

strates that the extradition requests submitted by Romania are refused from the 

stage of examining the admissibility of the extradition request by the authorities 

of the Republic of Moldova. Thus, pursuant to art. 51 lett. b) from the Law on 

international legal assistance in criminal matters of the Republic of Moldova, no. 

371-XVI of 01.12.2006, the authorities of the Republic of Moldova after receiv-

ing the extradition request from the requesting state verify the existence of one of 

the cases of refusal of international legal assistance provided in the Code of Crim-

inal Procedure in art. 546 and in art. 43 of the law. As a result, according to art. 

546 para. (1) from the Code of Criminal Procedure "The Republic of Moldova 

does not extradite its own citizens and persons to whom it has granted the right 

                                                           
15 Decision of the High Court of Cassation and Justice, criminal section, no. 4727 of 02.08.2006. 

[Accessed 30.09.2022] Available at: https://www.scj.ro/1093/Detalii-jurisprudenta?customQuery 

%5B0%5D.Key=id&customQuery%5B0%5D.Value=32441#highlight= ##extrădare. 
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of asylum".16 

 

3. Comparative analysis of the passive extradition procedure in the 

legislation of the Republic of Moldova and Romania 

 

In the legislation of the Republic of Moldova, the provisions regarding the 

extradition procedure are included in art. 541 - 550 of the Criminal Code of the 

Republic of Moldova, in the Law of the Republic of Moldova no. 371-XVI of 

01.12.2006 and in the Criminal Decision of the Supreme Court of Justice no. 3 of 

28.05.2012, which describe in great detail the actual procedure of extradition 

from/to the Republic of Moldova and which establish the stages that the extradi-

tion request goes through from the moment the extradition request is received by 

the central authorities of the requested state until surrender of the person whose 

extradition is requested. 

Thus, the extradition procedure of the person whose extradition is re-

quested goes through three stages, namely: 1. The stage of receiving and resolv-

ing the admissibility of the extradition request by the authorities of the Republic 

of Moldova; 2. The stage of examination of the extradition request submitted by 

the General Prosecutor's Office/the Minister of Justice in the court in the territo-

rial area of which the Ministry of Justice is located (Chisinau Court); 3. The stage 

of handing over and taking over the person whose extradition is requested by the 

authorities of the requested state. 

After receiving the extradition request, formulated in writing by the au-

thority of the requesting state, the General Prosecutor's Office of the Republic of 

Moldova or, as the case may be, the Ministry of Justice of the Republic of Mol-

dova checks whether the extradition request corresponds to the provisions of the 

international treaty to which the Republic of Moldova and the requesting state are 

parties, to ascertain the fulfillment/non-fulfillment by the requesting state of the 

conditions provided by art. 51 para. (1) of Law no. 371-XVI of 01.12.2006. Thus, 

it verifies the following conditions: 1) whether there is an international treaty be-

tween the Republic of Moldova and the requesting state to which the Republic of 

Moldova and the requesting state are parties or there are mutual written obliga-

tions; 2) if there is no other legal impediment, such as the existence of one of the 

cases of refusal of international legal assistance provided for in the Code of Crim-

inal Procedure of the Republic of Moldova, art. 546 (refusal of extradition) and 

in Law no. 371-XVI from 01.12.2006 to art. 43 or the non-identification of the 

person on the territory of the Republic of Moldova, or the death of the person 

whose extradition is requested; 3) if the extradition request and the attached doc-

uments are accompanied by translations in the state language or in one of the 

languages provided for in the international treaty applicable in relations with the 

requesting state. 

                                                           
16 Criminal Procedure Code of the Republic of Moldova, no. 122-XV of 14.03.2003, republished 

in the Official Gazette of the Republic of Moldova no. 248-251/699 of 05.11.2013. 
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In comparison with the legislation of the Republic of Moldova, the legis-

lation of Romania in art. 38 of Law no. 302 of June 26, 2004, stipulates that only, 

"the Ministry of Justice, through the specialized direction, performs, within 3 

working days from the date of receipt of the request, the examination of interna-

tional regularity. The purpose of the international regularity examination is to 

verify the compliance of the extradition request and the documents attached to it 

with the provisions of applicable international treaties, including the declarations 

made by Romania based on the provisions of multilateral conventions". 

After verifying the "compliance of the extradition request and the attached 

documents", the Ministry of Justice, in accordance with the provisions of art. 40 

of Law no. 302 of June 26, 2004, "transmits, within 48 hours at most, the extra-

dition request and the attached documents , to the general prosecutor of the public 

prosecutor's office attached to the court of appeal in whose jurisdiction the extra-

ditable person was located or, if the place where the person is located is not 

known, to the general prosecutor of the public prosecutor's office attached to the 

Bucharest Court of Appeal." 

In accordance with Art. 544 para. (6) from the Code of Criminal Procedure 

of the Republic of Moldova, after examining the admissibility of the extradition 

request, the General Prosecutor's Office, or, as the case may be, the Ministry of 

Justice, if it considers that the person whose extradition is requested by the re-

questing state or the international court cannot be extradited, through the reasoned 

decision, refuses extradition, and if it considers that the extradition request meets 

all the conditions of admissibility and that there are no impediments to the per-

son's extradition, it submits an action to the court, within the territorial scope of 

the Ministry of Justice, to which the request and the documents of the requesting 

state are attached. 

According to the Plenary Decision of the Supreme Court of Justice, regard-

ing the judicial practice of applying the legislation regulating extradition, no. 3 

of 28.05.2012, (pt. 27-29), "in the case of the admission of the extradition request 

by the General Prosecutor's Office, or, as the case may be, the Ministry of Justice, 

the extradition process is resolved by the investigative judge of the court within 

the territorial court of the Ministry of Justice (Chisinau Court), with the partici-

pation of the prosecutor, the person whose extradition is requested and the de-

fense attorney chosen or appointed in accordance with the Law on State-Guaran-

teed Legal Assistance. If the extradition request is submitted by the Minister of 

Justice, the representative of the Ministry of Justice also participates in the reso-

lution of the extradition request (art. 544 paragraph (7) Code of Criminal Proce-

dure). The court questions the person whose extradition is requested, providing 

him with a lawyer who provides legal aid guaranteed by the state, if there is no 

lawyer of choice. The Prosecutor General or, as the case may be, the Minister of 

Justice (depending on the authority that submitted the extradition request) en-

sures, if necessary, the presence of the interpreter in the court session. The pro-

cedure for examining the extradition request is public (art. 58 para. (1) of the 
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Law). If the person whose extradition is requested or the prosecutor opposes it, 

or if the interests of justice require it, by means of a reasoned decision, the court 

decides on the examination of the case in closed session. After the interrogation, 

the investigating judge will inform the person whose extradition is requested of 

his right to a simplified extradition procedure and will inform him of the legal 

effects of this procedure. The person whose extradition is requested can opt either 

for voluntary extradition (through a simplified procedure) or for the continuation 

of the procedure (in case of opposition to extradition)."17 

Comparatively, in Romanian legislation, the competence to resolve an ex-

tradition request, according to art. 42 para. (1) of Law no. 302 of June 26, 2004, 

belongs to the "Court of Appeal in whose district the extraditable person was 

located and the prosecutor's office next to it". 

Also, with regard to the immediate resolution of the extradition request and 

the request for provisional arrest with a view to extradition, Romanian legislation 

in art. 42 para. (2) from Law no. 302 of June 26, 2004, stipulates that, "the request 

for provisional arrest with a view to extradition and request for extradition shall 

be resolved by a panel composed of a judge of the criminal section of the compe-

tent court of appeal". 

The authors Lupașcu D. and Mareș M. opt that, "the latter judge must be 

one of substance and not of rights and freedoms, as has been encountered in ju-

dicial practice in Romania." Thus, the authors consider that, "the duties of the 

judge of rights and liberties are limited to the criminal investigation phase, which 

is a component of the criminal process. More precisely, of the criminal process 

that takes place on the territory of Romania, by virtue of the principle of territo-

riality of the criminal procedural law, enshrined in art. 13 para. (2) Criminal Pro-

cedure Code." More than that, the authors consider that, "the resolution of the 

extradition request involves the exercise of the judicial function, which, with the 

entry into force of the new Code of Criminal Procedure, is separated from the 

function of ruling on the fundamental rights and freedoms of the person, which it 

is exercised by the judge of rights and liberties".18 

The procedure for settling the extradition request in the court of appeal in 

whose jurisdiction the extraditable person is located in Romanian legislation is 

regulated in art. 46 of Law no. 302 of June 26, 2004, which provides that, "first 

of all, the court of appeal proceeds to take a statement from the extraditable per-

son, who will obligatorily be assisted free of charge by an interpreter and an ex 

officio defense attorney, if there is no elected attorney. The presence of the pros-

                                                           
17 Decision of the Plenum of the Supreme Court of Justice regarding the judicial practice of applying 

the legislation regulating extradition, no. 3 of 28.05.2012. Available at: http://jurispru 

denta.csj.md/search_hot_expl.php?id=118, consulted on 1.10.2022. 
18 Lupașcu D., Mareș M., Extrădarea pasivă. Aspecte teoretice și practice. Available at: https:// 

www.juridice.ro/essentials/1697/extradarea-pasiva-aspecte-teoretice-si-practice, consulted on 1. 

10.2022. 
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ecutor is mandatory. The procedure is usually public, and if the extraditable per-

son or the prosecutor does not object, oral and adversarial. The extraditable per-

son or the prosecutor who immediately participates in the examination of the ex-

tradition request can ask the court of appeal for an additional term of 8 more days, 

for sufficiently justified reasons. The prosecutor's office is obliged to contribute 

to the procurement of the necessary data and documents to establish whether the 

extradition conditions are met and to order the collection and submission to court 

of the objects referred to in art. 17 (Return of objects and goods) of Law no. 302 

of June 26, 2004. After questioning the person whose extradition is requested, the 

extraditable person can opt either for voluntary extradition or for the continuation 

of the extradition procedure, in case of opposition to extradition." 

 

4. Simplified (voluntary) extradition procedure in the legislation of the 

Republic of Moldova and Romania 

 

The legislation of the Republic of Moldova in art. 545 of the Code of Crim-

inal Procedure and art. 59 of Law no. 371-XVI of 01.12.2006 contains provisions 

that regulate two ways of simplified extradition: 1) when resolving the request of 

the requesting state for the provisional arrest of the person with a view to extra-

dition; 2) upon the resolution in court of the requesting state's request to extradite 

the person. 

Thus, in accordance with the provisions of art. 59, "The person whose ex-

tradition is requested has the right to declare before the court that he waives the 

benefits that the law can confer on him to defend himself against the extradition 

request and that he gives his consent to be extradited and handed over to the com-

petent authorities of the requesting state. The statement is recorded in a report, 

signed by the president of the court panel, the clerk, the person whose extradition 

is requested, his lawyer and the interpreter. After establishing that the person 

whose extradition is requested is fully aware of the consequences of his choice, 

the court, taking into account the prosecutor's conclusions, examines the exist-

ence of any impediment that would exclude extradition. If it is found that the 

simplified extradition is admissible, the court takes note of this fact by concluding 

and, at the same time, orders the necessary preventive measure to be taken until 

the surrender of the person whose extradition is requested. The conclusion is fi-

nal, it is drawn up within 24 hours and it is sent immediately, in an authenticated 

copy, to the Prosecutor General or the Minister of Justice for the issuance of a 

legal decision." 

In the Romanian legislation, the provisions that regulate the "voluntary ex-

tradition" procedure of the extraditable person are included in art. 47 of Law no. 

302 of June 26, 2004, which regulates in great detail the procedure for resolving 

the extradition request if the extraditable person "gives his consent to be extra-

dited and handed over to the competent authorities of the requesting state and last 

but not least if the extraditable person waives the benefits that he can confer the 
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right to defend against the extradition request. After the appellate court that ex-

amined the extradition request finds that the extraditable person is fully aware of 

the consequences of his choice, the court, taking into account the prosecutor's 

conclusions, examines whether there is any impediment provided by law that ex-

cludes extradition. If the appellate court finds that voluntary extradition is admis-

sible and there is no obstacle that excludes extradition, the court takes note of this 

by sentence and also orders the necessary preventive measure to be taken until 

the surrender of the extraditable person. The final sentence is drawn up within 24 

hours and sent immediately, in a legalized copy, to the Ministry of Justice, in 

order to proceed according to the law. At the same time, the extraditable person 

can declare that he waives the application of the specialty rule." 

Thus, the voluntary (simplified) extradition procedure is practically iden-

tical both in the legislation of the Republic of Moldova and in the legislation of 

Romania. 

However, we note that, in the legislation of the Republic of Moldova on 

the admissibility of simplified/voluntary extradition, the court pronounces by 

conclusion, in the legislation of Romania it pronounces by the sentence, which in 

both cases is drawn up within 24 hours and sent in an authenticated copy, in the 

case of the Republic of Moldova, to the Prosecutor General/Minister of Justice, 

and in the case of Romania, to the Ministry of Justice, for issuing a legal decision. 

 

5. Opposition to the extradition of the extraditable person in the legis-

lation of the Republic of Moldova and Romania 

 

If the person whose extradition is requested opposes the extradition, the 

court will continue the procedure, resolving the case in accordance with the pro-

visions of art. 60-63 of the Law of the Republic of Moldova no. 371-XVI of 

01.12.2006. 

Thus, in accordance with the provisions of art. 60 "the person whose ex-

tradition is requested will be able to formulate his arguments both orally and in 

writing, at the same time he will be able to present evidence. Following the hear-

ing of the person whose extradition is requested, the case file is made available 

to his defense attorney to be able to present in writing, within up to 8 days, a 

reasoned opposition to the extradition request and to indicate the means of evi-

dence allowed by the legislation of the Republic Moldova, the number of wit-

nesses being limited to two. The opposition can only be based on the fact that the 

arrested person is not the one being pursued or that the conditions for extradition 

are not met. Once the objection to extradition is presented or once the deadline 

for presenting the objection has expired, the prosecutor may request a term of up 

to 8 days to respond to the objection or administer evidence." 

The evidence accepted by the court, in accordance with the provisions of 

art. 61 of the Law of the Republic of Moldova no. 371-XVI of 01.12.2006, "will 

be administered in a maximum of 15 days in the presence of the person whose 
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extradition is requested, assisted by the defense attorney and, if necessary, by the 

interpreter, as well as in the presence of the prosecutor." 

"After examining the extradition request, the evidentiary material and the 

conclusions presented by the party whose extradition is requested and by the pros-

ecutor, the court: a) orders, in the case of competing requests, the connection of 

the files, even if they refer to different facts; b) orders, in the case of the need to 

receive additional information from the requesting state, the postponement of the 

decision on the extradition request for a period of 2 months, with the possibility 

of repeating the request, and the granting of a final period of another 2 months; 

c) determines, by conclusion, whether or not the conditions for extradition are 

met. The court is not competent to rule on the merits of the criminal prosecution 

or conviction for which the foreign central authority requests extradition, nor on 

the appropriateness of extradition."19 

In accordance with art. 63, "if it finds that the extradition conditions are 

met, the court decides: 1) admitting the extradition request, ordering, at the same 

time, to maintain the state of provisional arrest with a view to extradition, until 

the surrender of the extradited person. The decision by which the extradition was 

ordered is drawn up within 5 days at the latest from the date of the pronounce-

ment. In the case of temporary extradition or extradition under condition, the 

court will mention in the final order the conditions provided for such cases. If the 

extradition request is accepted, if objects are also returned, they will be mentioned 

in the conclusion, possibly attaching a receipt. 2) And if the court finds that the 

conditions for extradition are not met, it rejects the request and orders the release 

of the person whose extradition is requested. The court's decision is drawn up 

within 24 hours of the pronouncement and is sent to the Prosecutor General or 

the Minister of Justice. Within 10 days from the pronouncement, the court deci-

sion on extradition can be appealed to the Chisinau Court of Appeal by the Pros-

ecutor General, as well as by the person whose extradition is requested. The ap-

peal declared against the court decision rejecting the extradition request is sus-

pensive of execution. The appeal declared against the court decision by which the 

extradition was ordered is suspensive of execution, with the exception of the pro-

visions relating to the state of provisional arrest with a view to surrender." 

 In Romanian legislation, the provisions governing "objection to the ex-

tradition of the extraditable person" are provided in articles 49 - 52 of Law no. 

302 of June 26, 2004. Thus, according to art. 49 "if the extraditable person op-

poses the extradition request, he will could formulate defenses orally and in writ-

ing; at the same time he will be able to propose evidence. Following the ques-

tioning of the extraditable person, the case file is made available to his defense 

attorney in order to be able to present, in writing and within 8 days, the reasoned 

opposition to the extradition request and indicate the means of evidence allowed 

by Romanian law, the number of witnesses being limited at two. The opposition 

                                                           
19 Dolea I., Codul de procedură penală a Republicii Moldova. Comentariu aplicativ. Cartea 

juridică, Chișinău, 2016, p. 1114. 
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can only be based on the fact that the arrested person is not the wanted person or 

that the conditions for extradition are not met. Once the opposition has been pre-

sented or the deadline for its presentation has expired, the prosecutor can request 

a period of 8 days to respond to the opposition or administer evidence." 

 

 6. Conclusion 

 

 The comparison made between the legislation of the Republic of Mol-

dova and that of Romania, in order to identify the strengths and weaknesses, 

demonstrates the difficulties and shortcomings faced by the Moldovan legislation 

in this field. 

 First of all, arising from the fact that the legislation of the Republic of 

Moldova, unlike the Romanian legislation which contains certain exemptions 

from the principle of "non-extradition of one's own citizens", in fact does not 

allow "the extradition of one's own citizens", except in the cases provided for in 

art. 1166 paragraph (2) of the Law of the Republic of Moldova no. 371-XVI of 

01.12.2006, which is an exception to the general rule and which provides that 

"including citizens of the Republic of Moldova may be handed over to the Inter-

national Criminal Court." However, the mandatory condition for the extradition 

of the person from the Republic of Moldova, at the request of the authorities of 

the requesting state, refers to the citizenship of the person whose extradition is 

requested, who must necessarily be a foreign citizen or stateless. 

 According to the normative framework of Romania in the field of extra-

dition, Romanian citizens can be extradited only in the situation of the cumulative 

fulfillment of the conditions regarding the existence of an international conven-

tion (or a bilateral treaty), and the assurance of reciprocity, if at least one of the 

following conditions is met: a) the extraditable person resides on the territory of 

the requesting state on the date of the extradition request; b) the extraditable per-

son also has the citizenship of the requesting state; c) the extraditable person com-

mitted the offense on the territory of or against a citizen of a member state of the 

European Union, if the requesting state is a member of the European Union. 

 Thus, the objection of "nationality" in the Romanian legislation in the 

field of extradition is considered as an optional reason for refusing to execute the 

extradition request and which can only be invoked under certain strictly stipulated 

conditions, unlike the legislation of the Republic of Moldova, where the principle 

of non-extradition of one's own citizens has an imperative character. 

 The analysis of the principle of "non-extradition of one's own citizens" 

in the legislation of the Republic of Moldova, through the lens of Romanian leg-

islation, in the context of the exposed judicial practice, demonstrates the contin-

uous stagnation of the legislation of the Republic of Moldova in this field, result-

ing from the fact that compared to the member states of the European Union, 

where the objection of nationality it was practically excluded from the legislation 

and plays practically an optional role. As a result, in the Republic of Moldova the 
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applicability of the principle of reciprocity in the field of extradition plays a very 

limited role, resulting from the fact that this principle refers only to foreign citi-

zens or stateless persons. 

 Moreover, the analysis of judicial practice in the field of extradition in 

the legislation of the Republic of Moldova, in the context of the extradition of 

persons with dual Romanian and Moldovan citizenship at the request of the Ro-

manian state, demonstrates that extradition requests are still refused at the stage 

of examining the admissibility of the extradition request by the authorities of the 

Republic of Moldova. 
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 This study analyzes, as its title suggests, the constitutional regime of economic 

freedom, regulated by art. 45 of the Constitution, following the changes it underwent 

through the revision of Law no. 429/2003. It is qualified to represent freedom from the 

first generation and is considered, along with the private property, the market economy 

foundation. Therefore, the constituent legislator placed them one after the other, and by 

art. 135 para. (1) guaranties the market character of the economy. We perform the anal-

ysis by referring to the Administrative Code, which also contains implicit or express pro-

visions regarding economic activity, this aspect representing, in many situations, a result 

of economic freedom. 
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  1. The significance of enshrining economic freedom in the Constitu-

tion 

  

Economic freedom is regulated in the Constitution3 in art. 45 of chapter 

II dedicated to fundamental rights and freedoms, from title II relating to rights, 

freedoms and duties. 

 Initially, the Constitution did not enshrine it, being integrated into the 

catalog of fundamental rights and freedoms by revision of Law no. 429/2003. The 

solution is considered one of the most inspired options of the legislator, both in 

terms of content and in terms of its placement in the text of the Basic Law.4 

The place where art. 45 is placed is also relevant, in a sequence that in-

cludes, at art. 44, the right to private property, in art. 45 economic freedom, in 

art. 46 the right to inheritance, and in art. 47 we find the standard of living, values 

                                                           
1 Teodor Narcis Godeanu - Faculty of Law, „Spiru Haret” University, Bucharest, Romania, narcis 

@godeanu.eu. 
2 Iulia Nistor - Faculty of Law, „Titu Maiorescu” University, Bucharest, Romania, iulia.nistor 

@prof.utm.ro. 
3 The Romanian Constitution was published in Official Gazette no. 233/21.11.1991. It was revised 

by Law no. 429/2003, published in Official Gazette no. 758/29.10.2003 and republished in Official 

Gazette no. 767/31.10.2003. 
4 B. Flavius, Vlad C. Soare, in I. Muraru, E. S. Tănăsescu, The Romanian Constitution. Comment 

on articles, 3rd ed., C. H. Beck Publishing House, Bucharest, 2022, p. 398. 
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that represent the foundation of economic life at the individual and social level. 

Art. 135 paragraph (1) should be added to these texts, which provides 

that Romania’s economy is a market economy, based on free initiative and com-

petition. The constitutional text is consistent with art. 119 paragraph (1) of the 

Treaty on the Functioning of the European Union5 (TFEU), which provides that 

the economic policy at the level of the European Union is conducted in accord-

ance with the principle of an open market economy, in which competition is free.6 

 

 2. The content of economic freedom 

 

Economic freedom is part of the first generation freedoms and it repre-

sents, with private property, the foundation of the market economy, economic 

growth and social prosperity.7 

The text of art. 45 has a succinct character, it provides that the person’s 

free access to an economic activity, free initiative, and their exercise are guaran-

teed. 

From the interpretation of these provisions, at least the following conclu-

sions result: 

a) economic freedom implies the free access of the person to have free 

initiative in conducting an economic activity; 

b) economic freedom also includes the effective possibility to exercise an 

economic activity; 

c) the two components of economic freedom are guaranteed. 

The content of the constitutional text and the legal regime of economic 

freedom are currently being developed through the Government Emergency Or-

dinance (GEO) no. 44/16 April 2008 regarding the exercise of economic activities 

by authorized natural persons, individual businesses and family businesses.8 Prior 

to this, Law no. 300/2004 regarding the authorization of natural persons and fam-

ily associations that carry out economic activities independently,9 with subse-

quent amendments and additions, however, as follows from the reasons for the 

adoption of the emergency ordinance, it was found that it produced some dys-

functions in practice and proved not being able to represent a favorable normative 

framework for a freedom with such a significant meaning both for each person 

who benefits from it and for society as a whole, because its exercise influences 

the general well-being and social progress. 

                                                           
5 Treaty on the Functioning of the European Union, published in J.O.U.E. C202, 07.06.2016. 
6 S. Gherghina in I. Muraru, E.S. Tănăsescu, The Romanian Constitution. Comment on articles, 

cited work, ed. 3, 2022, p. 1191.  
7 B. Flavius, Vlad C. Soare, in I. Muraru, E.S. Tănăsescu, The Romanian Constitution. Comment 

on articles, cited work, Editon no. 3, 2022, p. 397.  
8 Published in Official Gazette no. 328/25.04.2008.   
9 Published in Official Gazette no. 576/29.06.2004. 
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Concerns for the framework regulation for conducting an economic ac-

tivity existed before the adoption of the Constitution from 1991, and we consider 

Law no. 31/1990 on companies, which has a pre-constitutional character10 and 

which, in art. 1 paragraph (1) provides that “to carry out a profitable activity, 

natural persons and legal entities may associate and establish companies with 

legal personality, in compliance with the provisions of this law”. 

In accordance with art. 2 letter a) from GEO no. 44/2008, by economic 

activity we understand the agricultural, industrial, commercial activity carried 

out to obtain some goods or services whose value can be expressed in money and 

which are intended for sale or exchange on organized markets or to determine or 

determinable beneficiaries, for the purpose obtaining a profit. 

 Applicable provisions in the matter can also be found in the Civil Code11 

and we refer to art. 3 paragraph (3), which defines what it means to operate an 

enterprise.12 

 

 3. The role of public administration in guaranteeing economic free-

dom 

 

In the Romanian legal system, the public administration is made up of 

two large categories of authorities, from the perspective of the level at which they 

operate: administrative authorities that operate at the national level, which 

constitute the central public administration, and administrative authorities 

that operate at the local level, which constitutes the public administration es-

tablished at the level of administrative-territorial units. 

 The regulation of public administration currently enjoys a unitary norma-

tive act, the Administrative Code, approved by GEO no. 57/2009.13 

The two types of administration are regulated in the administrative code 

in parts II-IV, where we find in succession the central public administration, the 

public administration and the prefect. 

Each of these parts contains regulations that refer to elements that directly 

or tangentially concern economic freedom. 

We start with the Government which, according to art. 102 of the Con-

stitution fulfills a double role: a political role, through which it ensures the im-

plementation of the country’s internal and external policy, and an administrative 

role, through which it exercises the general leadership of the public administra-

tion. If we analyze art. 25 of the Administrative Code that regulates the main 

attributions of the Government, we find, among them, some that lead indirectly 

                                                           
10 Republished in Official Gazette no. 1066/ 17.11.2004. 
11 Approved by Law no. 287/2009, republished in Official Gazette no. 505/15.07.2011. 
12 According to this text, the operation of an enterprise represents the effective exercise, by one or 

more persons of an organized activity consisting of the production, administration or disposal of 

goods or in the provision of services, regardless of whether it is profitable or not. 
13 Published in Official Gazette no. 555/05.07.2019.  
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to the guarantee of economic freedom, and what do we refer to the one from letter 

e) and g) according to which it approves, by decision, the strategies, programs 

and methodologies, by fields of activity and ensures the defense of law and order, 

public peace and citizen safety, as well as the rights and freedoms of citizens, 

under the conditions provided by law.  

The composition of the Government is constantly found, either as a depart-

ment or as an independent ministry, an administrative structure that includes small 

and medium enterprises, which represent forms of concretization of economic free-

dom.  
Regarding the local public administration, the duties that the Adminis-

trative Code provides for it, we note that there are categories of duties or distinct 

duties, which refer directly to ensure the rights and freedoms of citizens or, as 

the case may be, to the economic development of localities, including by exer-

cising constitutionally guaranteed economic freedom. 

We list, among these, as far as the local council is concerned, the attribu-

tions regarding the economic, social and environmental development of the 

commune, city, or municipality provided for in art. 129 paragraph (2) letter b) from 

the Administrative Code; the one that ensures a favorable environment for the es-

tablishment and/or development of businesses, including by capitalizing on the 

existing heritage, as well as by making new investments that contribute to the 

fulfillment of regional and local economic development programs, provided for 

in paragraph (4) letter f) of the same article. And the county council has the mission, 

according to art. 173 paragraph (1) letter b) to act for the economic and social de-

velopment of the county. 

 As for the mayor, he, according to art. 154, which regulates the role of the 

mayor, is the one that ensures respect for the fundamental rights and freedoms 

of citizens, including economic freedom, which is one of the fundamental freedoms 

guaranteed by the Constitution. As for the president of the county council and his 

role, according to art. 190, ensuring compliance with the provisions of the Consti-

tution, including that provided by art. 45 thereof and the implementation of 

laws. 

At the territorial level, we also find the institution of the prefect, whose mis-

sion, according to art. 253 letter a), ensuring the monitoring of unitary applica-

tion and respect for the Constitution.  

The exercise of these powers is carried out based on the principles that gov-

ern the relations between them, so that, according to art. 85 paragraph (1) of the Ad-

ministrative Code, the relations between public administration authorities in 

communes, cities, municipalities and public administration authorities at the 

county level are based on the principles of local autonomy, legality, cooperation, 

solidarity, equal treatment and responsibility. 

 

 

 



Doctrina et Usu in Business Law                                                                                 148 
 

 4. Restrictions on economic freedom  

 

Like any fundamental right or freedom, and the freedom provided by art. 

45 may be subject to restrictions or limitations of its exercise. 

The question that arises is how much it can be restricted and what is the 

constitutional framework within which it is exercised? The answer can be found 

in art. 53 that regulates the restriction of the exercise of certain rights or free-

doms.  

 From the interpretation of this text, it follows that in order to be able to 

restrict the exercise of any right or freedom - including the freedom guaranteed 

by art. 45 of the Constitution, the following elements are necessary as conditions: 

the restriction must be made only by law, which must have the same character as 

that which regulates the right; to be determined by the causes expressly and lim-

itedly provided for in paragraph (1) of art. 53;14 to be necessary in a democratic 

society; proportionality between the ordered measure and the cause that de-

termined it; the non-discriminatory character of the restriction; the restric-

tive measure does not affect the existence of the right or freedom itself. 

 All conditions must be met cumulatively.  

 The most frequent case in which this economic freedom is restricted is 

that of establishing incompatibilities between the holders of public positions 

or dignities and the exercise of an economic activity. The Constitution itself in 

art. 105 provides for the incompatibility between being a member of the Gov-

ernment and a public position of salaried professional representation within 

commercial organizations. Such a function, exercised within an organization 

with a commercial purpose, is obviously “interrelated” with economic freedom 

because its acquisition and effective exercise are related to the membership status 

of that organization with a commercial purpose, which it acquired under the free-

dom economic that the Constitution guarantees. The origin of these professional 

incompatibilities, as they are also called, is found in art. 23 of the French Consti-

tution15 and it has the purpose, for us and for them, to free the members of the 

Government from economic interests.16 

 The regime of incompatibilities for all categories of civil servants and 

public officials is currently regulated by Law no. 161/2003 regarding some 

                                                           
14 Paragraph (1) has the following content: “(1) The exercise of certain rights or freedoms can be 

restricted only by law and only if it is required, as the case may be, for: the defense of national 

security, order, health or public morals, the rights and freedoms of citizens; conducting the criminal 

investigation; preventing the consequences of a natural calamity, a disaster or a particularly seri-

ous disaster. (2) The restriction can only be ordered if it is necessary in a democratic society. The 

measure must be proportional to the situation that determined it, to be applied in a non-discrimi-

natory manner and without prejudice to the existence of the right or freedom.” 
15 The Constitution of France was adopted in 1958. 
16 D.A. Tofan in I. Muraru, E.S. Tănăsescu, The Romanian Constitution. Comment on articles, cited 

work, 2022, p. 886. 
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measures to ensure transparency in the exercise of public dignities, public func-

tions and in the business environment, preventing and sanctioning corruption17, 

title IV entitled conflict of interests and the regime of incompatibilities in the 

exercise of public dignities and public functions. 

 By art. 9018 in conjunction with art. 91 and 92, certain restrictions are 

established for persons who hold the position of local or county councilor and the 

position of associate or shareholder in a company regulated by Law no. 31/1990 

of companies.19 These provisions were challenged for unconstitutionality at the 

Constitutional Court, considering that they limit the right of the persons men-

tioned in the texts to economic freedom. 

 The Constitutional Court, through Decisions no. 13/201620 and 

472/201821 stated that, indeed, it is a limitation of freedom, but it is carried out 

according to the principle of proportionality, because the purpose of its establish-

ment is determined by the position need whose holders are those subject to the 

restrictions to conduct in conditions of integrity and decision-making transpar-

ency. 

 

 5. Conclusions 

 

As we have shown in the summary, this study aims to essentialize the 

constitutional and legal regime of a fundamental freedom with a special signifi-

cance, included in the Romanian legislation following the revision in 2003 of the 

Fundamental Law. 

In the specialized doctrine, when the causes that determined the revision 

of the Constitution are analyzed, as a rule, the necessity of consecrating solutions 

that create the framework for Romania’s integration into the European Union is 

invoked, with special reference to Title VI regarding the Euro - Atlantic integra-

tion.  

In our opinion, the Romanian Constitution had other limits, and among 

them was, categorically, the non-existence in title II, chapter II devoted to the 

                                                           
17 Published in Official Gazette no. 279/21.04.2003. 
18 Article 90 has the following content: (1) Local councilors and county councilors who have the 

position of president, vice-president, general manager, director, manager, administrator, member 

of the board of directors or censor or other management positions, as well as the capacity of share-

holder or associated with commercial companies with private capital or with majority state capital 

or with the capital of an administrative-territorial unit cannot conclude commercial contracts for 

the provision of services, for the execution of works, for the supply of products or association con-

tracts with local public administration authorities of which they are a part, with the institutions or 

autonomous governments of local interest subordinated or under the authority of the respective 

local or county council or with the commercial companies established by the respective local coun-

cils or county councils. 
19 Republished in Official Gazette no. 1066/07.11.2004. 
20 Published in Official Gazette no. 202/18.03.2016. 
21 Published in Official Gazette no. 896/24.10.2018.  
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fundamental rights and freedoms of economic freedom, which has a special sig-

nificance not only for those who prevail, directly, by the incidence of this free-

dom, but by society as a whole, including from the perspective of the status that 

was expected to be obtained and became a reality on January 1, 2007, that of a 

member state of the European Union. We say this because, as we have already 

shown, the market character of the economies of the member states is a postulate 

written in the documents on the basis of which the Union is organized and func-

tions. 

What must be developed in the future is the improvement of the norma-

tive framework and the actions taken by the state so that as many of its inhabitants 

as possible, Romanian or European citizens, benefit from the virtues of this free-

dom.  

 

 Bibliography 
 

1. Companies Law no. 31/1990, Published in the Official Gazette, Part I no. 1066 

of November 17, 2004, with subsequent amendments. 

2. Decision of the Constitutional Court no. 13/2016, published in the Official Ga-

zette, Part I no. 202 of March 18, 2016. 

3. Decision of the Constitutional Court no. 472/2018, published in the Official Ga-

zette, Part I no. 896 of October 24, 2018. 

4. Government emergency ordinance no. 57/2019 regarding the Administrative 

Code, published in the Official Gazette, Part I no. 555 of July 5, 2019, with sub-

sequent amendments. 

5. I. Muraru, E. S. Tănăsescu, The Romanian Constitution. Comment on articles, 

3rd ed., C. H. Beck Publishing House, Bucharest, 2022. 

6. Law no. 287/2009 regarding the Civil Code, republished in the Official Gazette, 

Part I no. 505 of July 15, 2011, with subsequent amendments. 

7. Law no. 429/2003 revising the Constitution of Romania, published in the Offi-

cial Gazette, Part I no. 758 of October 29, 2003. 

8. The Romanian Constitution, published in Official Gazette no. 233/21.11.1991.  

9. Treaty on the Functioning of the European Union, published in J.O.U.E. C202, 

07.06.2016. 

 

 

 

 

 

 

 

 

 

 

 



  

 

 

 

 

 

 

 

 

 

 

 

PRIVATE LAW AND BUSINESS LAW, 

AN ESSENTIAL DUO 
 

 

 

 



  

Contractual Risks in Robotic Process Automation (RPA) Projects 
 

PhD. student Iulia Daniela POSTOLEA1 

Professor Constanța-Nicoleta BODEA2 

 
Abstract 

             In a time of paradigm changes redefining the meaning of "work" concept and the 

way work is carried out, the processes automation became not only widespread but also 

necessary and efficient. These changes are supported by the usage of the software robots. 

The Robotic Process Automation (RPA) projects implement process automation solutions 

that might be used for different processes that involve repetitive tasks and indispensable, 

even if they do not have a significant added value per see. The initiation of this type of 

projects must take into consideration not only the benefits that might be achieved, but 

also the potential financial losses, due to contractual imperfections or/ and the defective 

results of robots’ performance. In this paper, the authors identify the contractual typolo-

gies applicable to RPA projects and evaluate the contractual elements that have the po-

tential to cause financial losses as well as proposals for mitigating the identified risks. 

We consider that the paper covers a gap identified in the literature. 

 

Keywords: RPA, RPA projects, contractual risks, contractual liability, financial 

losses. 
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1. Introduction 

 

In order to remain competitive, companies most often focus on the effi-

ciency of internal processes by accessing capabilities from the IT area and reduc-

ing costs derived from those. The way in which tasks are carried out has changed 

irrevocably in the last 10 years, especially through process standardization initi-

atives as well as through the introduction of various elements of information tech-

nology, the most suitable example in this sense being Robotic Process Automa-

tion (RPA) projects. Such process automation initiatives can easily be assimilated 

to the concept of outsourcing the performance of activities by third parties, being 

perceived as a solution that offers unique capabilities and advantages compared 

to other technologies3. 

RPA solutions address activities that are repetitive, time-consuming, and 

perceived by employees as mundane, but which are necessary to achieve an ob-

jective. By implementing these solutions, the previously described activities (for 

                                                           
1 Iulia Daniela Postolea - Bucharest University of Economic Studies, Romania, postoleaiulia20@ 

stud.ase.ro. 
2 Constanta-Nicoleta Bodea - Bucharest University of Economic Studies, Romania, bodea@ ase.ro.  
3 Institute for robotic process automation, IRPA (2022). Introduction to robotic process automation 

2015, https://irpaai.com/wp-content/uploads/2015/05/Robotic-Process-Automation-June2015.pdf. 
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example: manually collecting information from different sources and concatenat-

ing them in a predefined format) can be automatically executed by a robot for 

complete or partial processes, being easy to implement since they do not inter-

vene in the logic of how transactions are being carried out4. 

RPA can be defined as a software configured to incorporate rules of op-

eration and as well a predefined choreography of steps to be executed to autono-

mously perform a combination of processes, activities, transactions and work-

loads. It can be implemented to interact with one or more software platforms to 

collect the necessary information, human intervention being necessary only to 

address exceptions in the process5. The future of these disruptive technologies is 

presented in a report published by McKinsey that estimates that by 2025, glob-

ally, 110 to 140 million full-time employees will be replaced by RPA solutions 

by replacing them with tools of automation and robots based on software solu-

tions6. 

In order to address RPA projects, companies have the option of investing 

for their own employees in learning and training courses, in order to develop the 

skills of programming a robot. This option involves an initial financial effort re-

lated to the programming courses that the employee must follow within a distant 

future result, considering the timeframe required to be dedicated for the actual 

learning. Training an employee in the field of robot programming for RPA pro-

jects has a higher return of investment if the company has a continuous flow of 

automation projects that will allow for the full use of the trained employee on 

those activities or if maintenance activities are required for the projects developed 

by a subcontractor. 

An alternative that companies can choose is to outsource all development 

and implementation services for RPA projects to a third party. This option can be 

more attractive considering the flexibility offered by the contractual terms that 

the parties agree on as well as the shorter implementation period compared to the 

option where the solution is developed within existing internal resources. 

Considering the options detailed previously, a company can opt for one 

of the following subcontracting options: 

- the variant in which the company chooses to develop the RPA solution 

with its own resources - involves the conclusion of a software license contract or 

software services contract with an RPA software provider; 

- the variant in which the company fully subcontracts the development 

services to a supplier, in which case the services will also include the specific 

RPA software license. 

                                                           
4 Lacity, M., Willcocks, L., Craig, A. (2015). Robotic Process Automation at Telefonica O2, The  

outsourcing unit working research papers, paper number 15/02. 
5 IEEE (2017). IEEE guide for terms and concepts in intelligent process automation, IEEE Corpo-

rate Advisory Group, New York, NY: IEEE, https://ieeexplore.ieee.org/document/8070671. 
6 McKinsey (2013) Disruptive technologies: Advances that will transform life, business, and the 

global economy, McKinsey Global Institute, July 2014. 
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Next section will include elements from the extended context of the sub-

ject addressed as well as the treatment of the essential contractual elements to be 

considered applicable in the case of RPA solutions. 

 

  2.  Contract specifics of RPA projects 

 

From an economic and legal perspective, a company can be described as 

a collection of contracts ("nexus of contracts”)7 8 in the sense that the entity is 

part of numerous contracts with suppliers, employees, customers, coordinating 

these actions with the various parties involved through the exercise of contractual 

rights, thus being liable for the obligations assumed as well as for the possible 

damages it may cause. 

With this definition in mind, the European Parliament suggested that ad-

vanced robots can be considered "electronic persons responsible for repairing any 

damage created" and that electronic personhood can be applied "in cases where 

robots make decisions autonomously or interact with third parties inde-

pendently". This case can only be considered if the RPA solutions include a com-

ponent of artificial intelligence, in which case RPA projects would become intel-

ligent automations, i.e. the programmed robot could perform activities within a 

process based on real information and could decide autonomously how to act. 

In the context of regulations in the area of robotics, Leenes et al.9 debated 

in their published paper the regulatory dilemmas in this field, referring to the 

challenge of keeping pace with the advancements in the field of technology, to 

the balance between keeping innovation attractive and protecting the rights and 

fundamental values, to the importance of social aspects as well as to the balance 

between efficiency and the legitimacy of regulations related to technology, with 

the integration of the role of European directives within particular contexts, 

namely – legislation, market, social norms and technology. 

Analyzing the rules of civil law regarding robotics, as published in the 

resolution of the European Parliament from 2017, containing recommendations 

addressed to the Commission in this regard10, several categories of requirements 

and principles can be identified that find applicability in the area of RPA solu-

tions, as it follows: 

- questioning the sufficiency of the usual rules on liability or the need for 

                                                           
7 Jensen, M. C., Meckling, W. H. (1976) The Theory of the Firm: Managerial Behavior, Agency 

costs and Ownership Structure, 3 J.Fin. Econ. 305. 
8 Easterbrook, F. H., Fischel, D. R. (1989) The Corporate Contract, „Columbia Law Review”, Vol. 

89, No. 7, Contractual Freedom in Corporate Law, pp. 1416-1448. 
9 Leenes, R., Palmerini, E., Koops, B.-J., Bertolini, A., Salvini, P., Lucivero, F. (2017) Regulatory 

challenges of robotics: some guidelines for addressing legal and ethical issues, „Law, Innovation 

and Technology”, 9:1, 1-44. 
10 Civil Law Rules on Robotics European Parliament resolution of 16 February 2017 with 

recommendations to the Commission on Civil Law Rules on Robotics (2015/2103(INL), https:// 

eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52017IP0051&from=EN. 
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new principles or rules that provide clarity on the contractual liability of different 

parties (manufacturer, operator, owner, user) for the actions and omissions of ro-

bots when the generating causes cannot be assimilated to a person or the measure 

in which said harmful action could be avoided; 

- creation of a new legal category, with its own characteristics and impli-

cations, to address specific issues related to working with a robot (autonomy, de-

gree of control, privacy, etc.); 

- creation of legislative norms to cover cases of malfunctioning of a robot 

that cannot be attributed from the point of view of liability to a human agent 

(manufacturer, user, etc.); 

- emphasizing the fact that initiatives in the area of robotics must be 

aimed at complementing human capabilities and not at replacing them, the human 

factor being thus a central component in carrying out current activities; 

- paying special attention to robots that, due to the nature of their activi-

ties, have access to sensitive or confidential information, thus highlighting the 

importance of ensuring information security in processes in which robots are in-

volved. 

In the context of what was previously detailed, regarding the legal frame-

work being defined in relation to robots and the elements that must be considered 

in the future, the following types of contracts have been identified as available to 

be used by a company, in the case of implementing an RPA solution. Those var-

iants present a series of characteristics as it follows: 

- the company develops the RPA solution with its own resources - in this 

case, the contract will consider the technology needed to be used by acquiring the 

software license. Alternatively, the license provider may also offer development 

and implementation services. The license agreement may also cover maintenance 

services or process analysis and management services. 

- the company develops the RPA solution with a third party – with little 

emphasis on the technology that will be used to fulfill the contractual obligations, 

the contract will only consider the services to be provided. If the company chosen 

to provide the services is not also the holder of the RPA license, it will have to be 

purchased separately. All services provided by the third party can be performed 

within their own resources or by way of subcontracting to other parties. 

Depending on the option chosen by a company to carry out the develop-

ment and implementation of an RPA solution, the contractual framework can be 

viewed from different perspectives, based on the parties that will be involved. 

In the case of a contract agreed between the RPA technology provider 

and the RPA solution integrator, the contractual typology refers to the purchase 

of the license and the possibility to offer it further to an end customer as an inte-

gral part of a project. In such a situation, it is necessary to identify the possible 

risks that may arise in the event of an error and addressing them must take into 

account both exclusion and protection provisions in the event of their occurrence, 
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as well as mitigation measures. A good example could be the way in which pro-

gramming codes are backed up – opting for a server variant under the responsi-

bility of the integrator, and in case of an error, there is also a backup variant stored 

in the RPA technology provider's cloud-type system. In this case, it is necessary 

to clarify what are the costs associated with these solutions and who bears these 

costs. 

On the other hand, the contract signed between an RPA solutions inte-

grator and a company found in the position of the beneficiary of a complete RPA 

solution (RPA license, development and implementation services, maintenance 

services, etc.), will include a series of contractual elements mirrored from the 

aforementioned contract. From the perspective of the company that fully out-

sources the services related to the RPA solution, the following contractual ele-

ments are important and must be addressed in a manner that provides clarity in 

relation to the parties' remediation or responsibility, as it follows: 

- to which party it belongs the intellectual property as generated by the 

creation of the source code; are there performance indicators that must be 

achieved following the implementation of the solution and to what extent are 

compensations attributed in case the contractual provisions are violated; 

- what is the resulting cost in case the purchased solution does not work 

and who is responsible for the remediation while specifying detailed intervention 

time-frames - in the case of implementing the RPA solution in an area of the 

company's activity where it is necessary to meet certain deadlines (human re-

sources, accounting); 

- considering the fact that a license offered by a third party is involved, it 

is necessary to clarify who provides the warranties, in whose name is the RPA 

type license issued, what rights has the company subcontracting full services from 

the user's perspective. The extent to which these elements are clearly defined can 

most often result in the extent to which the company reserves some flexibility of 

action, should it decide to change the RPA solution integrator; 

- addressing indirect liability in relation to loss of profit, sales or potential 

cost reductions originally estimated to be achieved and limiting direct liability, if 

the RPA solution is integrated into the client company's systems.  These 

liabilities may be considered together as part of a general limitation of liability or 

may be defined separately from the total liability as defined on contract level. 

Having in mind that in such contractual relations, the client company is 

interested in an unlimited liability of the RPA solutions integrator as well as the 

intention of the integrator to have the liability part completely excluded, different 

levels of liability can be separately mutually agreed, excluded or fully included, 

as per a level of responsibility that may also cover areas such as data protection 

and intellectual property rights. 
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3.  Contractual sources of risks in RPA projects 

 

Considering the objective of the paper, the main sources of contractual 

sources of risks were initially identified. To this extent, the following relevant 

aspects were taken into account in the RPA services provider-beneficiary inter-

action: 

- the information security both from the perspective of access rights for 

the participants in the process and as well in the case of cyber attacks; 

- traceability of the operations performed in the event of an operating 

error in order to identify the cause and establish responsibility; 

- use of confidential or sensitive company data; 

- captive contractual clauses that do not allow changing the supplier or 

the already contracted services package; 

- ensuring the continuity of activities even in the event of a malfunction 

of the robot; 

- the intellectual property rights resulting from the development of the 

RPA solution. 

Considering the previously identified aspects, the authors have carried 

out a due diligence on the sources of contractual risks, a stage that the authors 

always recommend to be considered as good practice in the of subcontracting 

process of RPA services, with the integration of the following aspects: 

- analysis of the information security requirements - what are the infor-

mation to which the robots will have access and how is protection guaranteed. In 

this case, we are not only discussing the unregulated access of the various parties 

involved in the implementation (integrator, employees of the beneficiary com-

pany, etc.), but also what are the cyber security measures considered by the inte-

grator (for example, the need for an ISO27001 certification). This criterion can 

also be included as a disqualification element in the case of a selection made be-

tween several suppliers; 

- evaluation of the implications if the robot is not available to perform 

the assigned activities (for example the server or cloud location where the source 

code is stored, and the license is not available) is necessary especially in situations 

where the activities taken over by the robots are critical and must meet certain 

deadlines. In addition to mentioning in the contract some back-up solutions as 

well as some remedial times, the beneficiary company must also consider main-

taining the flexibility regarding the possibility to return to the manual way of 

working; 

- identifying some performance indicators mandatory for the robot to 

achieve (for example reducing costs by transmuting employee saved time in per-

forming other activities) and the possibility of introducing this indicator into the 

contractual requirements and transposing them into financial risk; 

- analysis of the process that needs to be automated from the perspective 

of responsibility separation, in case both the robot and also a human agent are 
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responsible for some parts of the process and depend on each other; 

- identifying the information to be processed and establishing the need to 

apply the requirements regarding the protection of personal data; 

- establishing intellectual property rights as they may result from the de-

velopment process of the RPA solution. In addition, if the RPA developed solu-

tions may fall within the criteria for registration of a patent or invention, a clear 

contractual mention of registration and ownership rights is required. 

 

4. Financial impact of contractual risks in RPA projects 

 

As a result of the due diligence, the authors defined the following cate-

gories with the potential to cause important financial losses, especially for the 

client company, as it follows: 

- responsibility as agreed in the contract for the development and imple-

mentation of the RPA solution depending on the involvement of each party; 

- the financial effort regarding the restoration of current activities and/or 

the recovery of information in the event of a cyber-attack that may block the con-

duct of current operations; 

- potential fees or fines generated by improper operation of a robot, es-

pecially in areas of activity that require monthly/quarterly/annual reporting with 

clearly established submission deadlines (human resources department, account-

ing, environmental reporting, etc.); 

- financial impact from accessing confidential information regarding the 

trade secret as part of the intellectual property right in accordance with the legis-

lation in force11. 

The analysis carried out by the authors, in relation to the potential finan-

cial impact contractual elements is not exhaustive and does not include mentions 

of a general nature. Depending on specific characteristics that may be related to 

the company's field of activity, particular legislative requirements or what is de-

sired to be achieved by implementing an RPA project, the contractual framework 

agreed by the parties may include special elements to reflect these facts. 

 

5. Discussions about the findings 
 

After exploring the contractual area caused by the implementation of 

RPA projects, the authors distinguished several elements that must be considered 

when negotiating and agreeing terms with an automation solution or/and an RPA 

license provider. Besides the contractual liability, which is usually the main ele-

                                                           
11 Directive (EU) 2016/943 of the European Parliament and of the Council of 8 June 2016 on the 

protection of undisclosed know-how and business information (trade secrets) against their unlawful 

acquisition, use and disclosure - https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CE 

LEX:32016L0943&from=RO. 
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ment of negotiation between the contracting parties, information security, mal-

functioning of the robot, non-achievement of some of the objectives that consti-

tuted in fact the original motivation for implementing an automation project as 

well as intellectual property rights, are seen as some of the components recom-

mended to be considered in the contracting process. In order to establish the fi-

nancial impact on the previously mentioned elements, the specificity of each in-

cident can give the measure of the resulting effect magnitude resulting in addi-

tional costs, so that for exemplification each case will be discussed separately by 

use of examples and specific details. 

Information security and the risk of cyber-attacks is a concern that has 

recently gained particular importance, given the extremely high losses that can 

be incurred by the occurrence of such an event. This area must be addressed in 

particular by large-sized companies operating in critical areas such as transport, 

energy, industry, etc., companies that also have the financial capacity to be able 

to pay ransom demands. In recent years, the most well-known case of a cyber-

attack that resulted in a particular financial impact is that of the shipping company 

Maersk, where the total damage was estimated at around 300 million dollars12. 

Even today, five years after the date of the cyber-attack it is not possible to assess 

whether all the information could be recovered and if all the goods could be de-

livered according to the original customer requirements. 

Contractual liability as defined in the Romanian Civil Code art. 1350 rep-

resents the obligation of any person (natural or legal) to perform their duties, be-

ing liable for the damage caused to the other party and thus being obliged to repair 

the prejudice generated and stipulated under the law. In this category it can be 

placed both the malfunctioning of the robot as well as the failure to fulfill some 

performance indicators if they represented contractual obligations and if they 

were defined as such. 

Considering the high degree of accuracy required as well as the repeata-

bility component of a stable process, the obligation to report the value added tax 

in accordance with the provisions of the Romanian Fiscal Code represents a pro-

cess that qualifies from the point of view of the project premises for a solution of 

automation. The selection of this process, in order to exemplify it, is also con-

firmed by the results of a survey carried out by Forrester in 201913 which men-

tions that 36% of the cases of process automation take place in the area of the 

accounting department. The calculation of value-added tax as a result of payment 

or collection represents the difference between the value-added tax collected 

through invoices issued to customers versus the value-added tax paid to suppliers 

                                                           
12 Shipping company Maersk says June cyberattack could cost it up to $300 million – August 2017, 

https://www.cnbc.com/2017/08/16/maersk-says-notpetya-cyberattack-could-cost-300-million. 

html. 
13 Joseph, L., Le Clair, C. (2019) The RPA Services Market will grow to reach 12 billion by 2023 

https://www.forrester.com/report/the-rpa-services-market-will-grow-to-reach-12-billion-by-2023/ 

RES156255. 
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for current purchases, a result reported monthly in order to make payments owed 

to the state budget. 

The accuracy of the calculation performed by a robot in an automated 

process is very important given the possibility of background checks within com-

panies that may result in arrears of value added tax. Important to consider is the 

fact that such arrears identified by the ANAF authorities carry penalties of 0.01% 

per day of delay plus related interest, amounts that once included in the taxation 

decisions become payment obligations in accordance with art. 176 of the Fiscal 

Procedure Code. Such amounts resulting in payment obligations may be assimi-

lated to the malfunctioning of a robot within an automated process in the account-

ing department and may be assimilated to the contractual liability assumed by the 

RPA service provider. 

The assessment of potential financial losses in the case of infringement 

of intellectual property rights refers to the assessment of lost profits or economic 

damages resulting from the alleged infringement. Although the risk of influence 

for automation projects is quite low, in today's digitized world, intellectual capital 

has become quite important, resulting in a higher incidence of such cases. 

As part of the risk management process, mitigation measures can be iden-

tified to reduce the potential for financial loss as previously detailed. Depending 

on the priorities of the client company as well as the specificity of the field in 

which it operates, risks can be classified and given greater attention to the detri-

ment of others, by including specific contractual clauses or by initiating actions 

to reduce the potential impact financial in case of incidence. 

The interest in automating processes by using RPA solutions is con-

stantly growing, and the benefits assessed to be obtained following the imple-

mentation put projects of this type in an attractive light. However, a careful plan-

ning of such a transformation with all the implications arising from it is necessary 

and can anticipate situations generating risks and implicitly financial losses.  

In this paper, the authors focused their attention on the assessment of 

contractual risks by identifying areas of interest that in an unforeseen context can 

cause financial losses and as follows: information security, malfunctioning of a 

robot, failure to reach certain performance indicators, contractual liability, and 

intellectual property rights. The authors' proposal in addressing the risks was rep-

resented by the preparation of an analysis prior to the signing of the contract, 

regardless of the way of implementing the RPA solution - full subcontracting of 

development and integration services or RPA license acquisition with the devel-

opment of the solution with own resources. Also, the consideration of the com-

pany's field of activity, the legislation applicable to that field as well as the prior-

ities considered by the company can change the nature of the preliminary analy-

sis. Along with the contractual risks considered in this paper, it is important to 

evaluate the exposure from the point of view of the technology involved, the op-

erational aspects that require adaptation, the preparation of employees regarding 

the upcoming digital change and many other aspects related to the operation of a 
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company. 

The limitations of the work refer to the unexhaustive character of the 

contractual risks identified by the authors and the proposals included by them in 

the work. The present research can be considered a good starting point in a digital 

change journey addressing RPA solutions, but it does not cover all aspects or 

specificities of the context of the company in question, nor of the field in which 

it operates. 

 

6. Conclusions and proposals 

 

This paper introduces a currently highly sought-after topic from the point 

of view of information technology, namely process automation solutions with the 

help of robots. In the first part of the paper, the characteristics of RPA solutions 

as well as the benefits resulting from their implementation are briefly included. 

Considering the novelty of the subject, some legislative elements that regulate the 

work with robots are included in the context description part alongside variants 

of contractual typologies depending on the implementation method chosen by the 

company. 

Furthermore, the authors identify risks that can lead to potential financial 

losses and propose a preliminary analysis ("due diligence") in which proposals 

can be formulated to mitigate the identified risks. The areas identified by the au-

thors with the potential for financial losses are information security, robot mal-

function, failure to reach predetermined performance indicators and intellectual 

property rights. Based on the identified risk areas, the authors assess the potential 

for financial losses by referring to current legislation as well as by including sim-

ilar examples. 

In the last part of the paper, the authors expose the limitations of this 

research and include some specific elements (the field in which the company op-

erates, the legislation applicable in that field, etc.) for consideration in the case of 

expanding the research. In addition, as a proposal to continue the present research, 

other elements causing financial losses outside the contractual sphere can be in-

cluded - operational risks, human resource risks and the necessary change pro-

cess, and the like. 
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Abstract  

The article strives to contribute to the discussion on the topic of the role of Des-

ignated Non-Financial Businesses and Professions (DNFBPs) in preventing criminal 

funds from entering the financial system. Based on empirical data harvested from a target 

group of lawyers and notaries from three European Union (EU) member states (MS), 

namely Bulgaria, Italy and Spain, it applies the inductive method to draw conclusions on 

the strengths of this “gatekeeper” group in detecting money laundering (ML) “red flags” 

and identifying the ultimate beneficial owner. The conclusion from this empirical analysis 

is that lawyers and notaries are reasonably effective in detecting ML “red flags”, while 

encountering difficulties when it comes to more complex ML schemes. They face chal-

lenges in the identification of ultimate beneficial owners. The originality and value of this 

paper lies in its assessment of effective application of legal professionals’ “gatekeeper” 

responsibilities. It argues that legal profession has the responsibility to improve further 

its AML capabilities. At the same time, in setting the direction for improvement of the 

AML regime, the legislator also has a role to play in addressing some of the challenges 

yet avoiding overwhelming the legal profession with red tape.      

 

Keywords: lawyers, money laundering “red flags”, beneficial owner, DNFBPs, 

money laundering “gatekeepers”.  

 

JEL Classification: K29 

 

 

 1. Introduction 

 

It is well established that legal professionals have an important role in the 

anti-money laundering (AML) system. Recognizing that many money laundering 

(ML) schemes involve the corruption of financial intermediaries, the 1999 Min-

isterial Conference of the G-7 Countries on Combating Transnational Organized 

Crime articulated the notion of requiring lawyers to act as “gatekeepers” to the 

international financial system. This gave rise to the “Gatekeeper Initiative.” Now-

adays lawyers, notaries and other legal professionals are part of the DNFBPs 

                                                           
1 The article is based on the findings from the LIGHT project session held in Sofia, Bulgaria (May 

26-27, 2022). The LIGHT project is funded by the European Union’s Justice Program (2014-2020). 

The article is published with the consent of the LIGHT project. The opinion expressed in the article 

is authors’ only and does not necessarily represent the position of the LIGHT Project or the Euro-

pean Commission. The European Commission does not accept any responsibility for use that may 

be made of the information the article contains. All hypotheticals developed exclusively by the 

author. 
2 Todor Kolarov - New Bulgarian University, Bulgaria, tkolarov@nbu.bg. 
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group under the Financial Action Task Force (FATF) Recommendations. This 

internationalized legal framework received further development at both suprana-

tional and national levels. The European Union (EU), for example, developed a 

comprehensive AML system that is updated regularly.  

A centerpiece in the legal professionals’ function as “gatekeepers” is their 

ability to identify the beneficial owner, namely the real person that owns or con-

trols the business, and recognize ML “red-flags”. In fact, the latest revision of 

FATF Recommendations from March 2022 focuses on beneficial owners, indi-

cating indirectly that this particular area of the AML regime needs further 

strengthening.  

However, as important as the legal framework is, the proof of its effec-

tiveness is in its application. This article strives to provide an empirical analysis 

of the effectiveness of the application of the “gatekeeper” responsibilities of law-

yers and notaries from three EU MS - Bulgaria, Italy and Spain – identifying the 

group strengths in distinguishing ML “red flags” and identifying the beneficial 

owner. To do this, part one outlines the scope of legal professionals’ ”gatekeeper” 

responsibilities; part two discusses the test group selection, materials, method and 

limitations in the empirical study; part three presents and analyzes the results of 

the study, outlining the challenges in  the way of optimizing of legal profession-

als’ effectiveness in AML. 

 

 2. Scope of legal professionals’ “gatekeeper” responsibility 

 

At the outset, it is important to outline the scope of legal professionals’ 

responsibilities under the international AML regime. On its face, the obligation 

to report suspicious transactions to the financial intelligence unit is inconsistent 

with the lawyer-client privilege and the lawyer’s obligation to maintain confi-

dences of the client. This privilege is at the heart of several individual rights, and 

only the client can relieve her lawyer from the confidentiality obligation. This has 

been at the basis for a number of challenges by legal professionals to their report-

ing obligations should they detect ML.  

There are two elements at issue – first, when the lawyer-client privilege 

applies and, second, whether it can be subject to legitimate limitations.  There are 

two prominent cases addressing these questions. One is the European Court of 

Human Rights case of Michaud v. France (Application no. 12323/11). Mr. 

Michaud, a French lawyer, challenged the National Bar Council decision to adopt 

regulations on internal procedures for implementing the obligation to combat 

ML, which also established a reporting requirement and an internal supervisory 

mechanism.  Mr. Michaud claimed that the regulations violated Article 8 of the 

European Convention of Human Rights. The other notable case is the Court of 

Justice of the EU case of Ordre des barreaux francophones et germanophone and 

others v. Conseil des ministers (C‑305/05). The applicant claimed that the AML 

reporting obligation for legal professionals, part of the EU regime, impinged on 
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the right to a fair trial.  

The two courts deliberated in a similar fashion and reached similar con-

clusions, pursuant to which lawyers’ “gatekeeper” obligations, do not per se vio-

late legal professional privileges and right of a fair trial. The European Court of 

Human Rights concluded that although the reporting obligation limits the lawyer-

client privilege, in light of “the legitimate aim pursued and the particular im-

portance of that aim in a democratic society,” the obligation for lawyers to report 

suspicions, … does not constitute disproportionate interference with the profes-

sional privilege of lawyers” (para. 131). The Court of Justice of the EU reasoned 

that under the EU AML regime the reporting obligations fall outside the scope of 

judicial proceedings, and therefore outside the scope of the right to a fair trial. 

“[T]he obligations of information and cooperation apply to lawyers only in so far 

as they advise their client in the preparation or execution of certain transactions 

– essentially those of a financial nature or concerning real estate, … – or when 

they act on behalf of and for their client in any financial or real estate transaction. 

As a rule, the nature of such activities is such that they take place in a context 

with no link to judicial proceedings and, consequently, those activities fall outside 

the scope of the right to a fair trial” (para. 33).  In other words, as supported by 

the FATF, lawyers’ reporting obligations are most pronounced in specified activ-

ities that have been empirically proven to be more susceptible to ML “because 

they involve the movement or management of client assets; this susceptibility 

may be heightened when these activities are conducted on a cross-border basis. 

These specified activities include: a) buying and selling of real estate; b) manag-

ing of client money, securities or other assets; c) management of bank, savings or 

securities accounts; d) organization of contributions for the creation, operation or 

management of companies; and e) creating, operating or management of legal 

persons or arrangements and buying and selling of business entities.”3  

The other prong is the scope of the lawyer-client privilege. In AM & S v. 

Commission (C-155/79) the Court of Justice of the EU reasoned that the national 

laws of the MS protect the confidentiality of written communications between 

lawyer and client, “provided that, on the one hand, such communications are 

made for the purposes and in the interests of the client's rights of defense and, on 

the other hand, they emanate from independent lawyers, that is to say, lawyers 

who are not bound to the client by a relationship of employment.” The criterion 

“for the purpose and in the interest of the client’s right of defence” is discussed 

above in Ordre des barreaux francophones and germanophone & Others v Con-

seil des Ministres. The Court of Justice of the EU confirmed again the other pre-

requisite formulated in Akzo Nobel Chemicals and Akcros Chemicals v. Commis-

sion (T-125/03 & T-253/03) - only those documents produced by an independent 

lawyer for her client are privileged. 

                                                           
3 FATF (2019), Guidance for a Risk-Based Approach for Legal Professionals, FATF, Paris, avail-

able at www.fatf-gafi.org/publications/documents/Guidance-RBA-legal-professionals.html (last 

accessed on June 23, 2022). 
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To summarize, lawyers’ “gatekeeper” obligations do not apply if a law-

yer represents the client in judicial proceedings. Lawyer-client communication is 

legitimately confidential if the lawyer is independent. Lawyer’s ”gatekeeper” ob-

ligations come into play in particular if a legal professional advises clients in the 

preparation or execution of financial or real estate transactions or when she acts 

on behalf of and for her client in any such transactions. 

 

 3. Materials and method of the study 

 

Taking into consideration the scope of legal professionals’ AML obliga-

tions, an empirical analysis was performed as part of a project that aimed at in-

creasing the competency of legal professions in AML4. Three hypotheticals were 

developed to measure the awareness of lawyers of ML “red flags” and their abil-

ity to identify beneficial owners5. The participants split into mixed groups, each 

group comprised of lawyers and notaries from the three participating jurisdic-

tions, Bulgaria, Italy and Spain. Following group discussions, they shared their 

opinions on the identified “red flags” and problems in the manner in which the 

legal professional in the hypotheticals handled the scenarios. Each of the test 

groups was asked to identify the type of information a lawyer and a notary should 

request in light of their “gatekeeper“ obligations for the identification of the ben-

eficial owner as well as the ML “red flags” in these scenarios.  

Before moving to the hypotheticals, it is important to be aware of the 

limitations of the approach. The study draws its conclusions on ML “red flag” 

awareness among lawyers and notaries based on the results from the responses of 

the test group. However, the study recognizes that the conclusions are based on a 

limited number of jurisdictions and a limited number of participants.  

According to one of the hypotheticals, Mr. John Smith, the CEO of San-

dalwood Ltd., a legal entity incorporated in the UK, approaches a law firm in the 

lawyers’ respective jurisdictions. Mr. Smith would like the lawyer to represent 

Sandalwood Ltd. in the purchase of an office building in the jurisdiction. To fa-

cilitate the purchase Mr. Smith suggests that 5 million Euros be deposited in an 

attorney escrow account of the law firm. Mr. Smith apologizes that he is running 

behind and suggests that he provide any further information and documentation 

that may be needed by the law film in a few weeks when he will be back in the 

country. As the law firm agrees to this arrangement, in a couple of days it receives 

the funds via wire transfer from the account of Transcontinentalimpex Corp. in 

the Commercial Bank of Moldova in Moldova.    

The negotiations for the purchase of the office building commence, yet 

                                                           
4 Light Project https://light-aml.eu/project/ (last accessed on June 23, 2022). 
5 In developing the hypotheticals the Commission Staff Working Document Accompanying the 

document Report from the Commission to the European Parliament and the Council on the Assess-

ment of the Risk of Money Laundering and Terrorist Financing Affecting the Internal Market and 

Relating to Cross-Border Activities (SWD(2019) 650 final) was considered. 
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the law firm receives a new instruction from Mr. Smith. Now he wants the nego-

tiations discontinued. He instructs the law firm to transfer 4 million Euros to the 

bank account of Overseas Media Ltd. in The Bahamas. The remaining 1 million 

Euros are to be used for the purchase of an estate in the lawyer’s jurisdiction for 

Ruselb Ltd., recently registered in Armenia. At this point Mr. Smith has yet to 

provide the needed information and documentation associated with the anti-

money laundering customer due diligence (CDD).  

To execute the client’s instruction associated with the purchase of the real 

estate, the law firm approaches a notary. In response to the notary’s CDD inquiry, 

Mr. Smith provides the same response to both the notary and the law firm. He 

explains that the 5 million Euros are from a Moldovan court default judgement in 

favor of Sandalwood Ltd. on its case against Transcontinentalimpex Corp. He 

provides a translation of the first instance court judgement that has entered into 

force without being appealed. Mr. Smith notes that the follow-up transfers are 

associated with business dealings of Sandalwood Ltd. He further notes that the 4 

million Euro transfer to Overseas Media Ltd. is associated with an “off-shore 

investment business transaction”. On the purchase of the real estate for Ruselb 

Ltd., Mr. Smith notes that this is a payment on a consultancy contract for a public 

procurement secured by Sandalwood Ltd. in Kazakhstan.      

According to its internet site, Ruselb Ltd. is “specialized in government 

relations”. However, the notary comes across a media publication that claims that 

“according to unconfirmed reports” the beneficiary owner of Ruselb Ltd. is the 

daughter of the former president of Kazakhstan.   

In a nutshell, the case study presents a scenario in which the service ren-

dered by the lawyer falls in the group most susceptible to ML - buying of real 

estate and movement of client’s funds. It also features the elements of the global 

laundromat scheme (a.k.a. the Moldovan scheme or the Russian laundromat) and 

use of lawyer accounts in the layering stage. It draws inspiration from the Statoil 

corruption scandal in its last part. There are “red-flags” associated with the type 

of business transactions, geographical “red-flags”, politically exposed person, 

among others. CDD and beneficial owner identification are not done in an ade-

quate manner.  

According to the second hypothetical, Mr. Alfredo Donadoni, an Italian 

national, approaches a lawyer in the respective jurisdictions. Mr. Donadoni would 

like her to set up a limited liability company. The legal entity engages in the pur-

chase and resale of vehicles, along with the import and export of vehicles. The 

capital of the legal entity is wholly owned by Oruzza Ltd., which is set up in 

Bulgaria. After the new legal entity, Amaranth Ltd., is setup, Mr. Donadoni, the 

CEO of this legal entity, asks the same legal professional to provide legal services 

for Amaranth Ltd. on a regular basis. As part of this arrangement, the lawyer 

becomes aware that Amaranth Ltd. buys cars, trucks and other vehicles that are 

then shipped to Pakistan. In many instances the cars are invoiced to a different 
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customer than Amaranth Ltd. The majority of sales are made in cash. Most pur-

chase invoices are below 10 000 EUR. The lawyer further learns that in some 

instances the invoice price is “adjusted”, as Mr. Donadoni puts it, “to reduce the 

tax burden on the local businesses which are hard-pressed due to economic hard-

ship”.  

At one-point Mr. Donadoni informs the lawyer that Oruzza Ltd. is set to 

buy an apartment in the respective jurisdiction that will be used by the CEO of 

Amaranth Ltd. He asks for the legal services of the lawyer in preparation of nec-

essary paperwork and performing the ownership checks.  

Mr. Donadoni and the seller make an appointment with a notary. Mr. 

Donadoni and the seller declare that the purchasing price of 150 000 EUR has 

been paid in advance and in full. According to the ownership title, the property 

was acquired by the vendor 4 years earlier for 250 000 EUR.  

In response to the CDD inquiry, Mr. Donadoni provides information from 

the Bulgarian Business Register according to which Oruzza Ltd. deals primarily 

with import and export but has a very broad scope of activities. Its registered 

capital is 1 Euro, the minimum required by Bulgarian law. There are two stake-

holders in Oruzza Ltd. – one limited liability company incorporated in Switzer-

land and another limited liability company set up in Mauritius.  

Unofficially, the seller discloses to the notary that Mr. Donadoni offered 

the owner of the apartment to pay the asking price for the purchase fully in cash 

at the time the contract was signed. Further, he asks whether the seller would be 

willing to report a price that is below the actual price, noting that the seller will 

reduce tax dues. To facilitate the transaction, Mr. Donadoni paid all expenses 

associated with the deal. The owner agreed.  

In a fashion similar to the first hypothetical, this case study illustrates 

lawyer services listed by the FATF that are prone to ML – establishing a business 

legal entity and buying real estate. There are indicators of trade-based ML 

through under-invoicing, smurfing, “red-flags” associated with the type of busi-

ness transactions as well as country specific “red-flags” with respect to the busi-

ness transactions. CDD and beneficial owner identification leaves much to be 

desired. The case also tests the inclination of the group to use open sources in the 

“know your customer” process, namely whether participants review a foreign 

business registry – information that is available online - as part of the initial 

“know your customer” check. 

According to the third hypothetical Mr. Richard Deng, a French-South 

Sudanese national, approaches a lawyer in the respective jurisdictions. Mr. Deng 

is the head of a French non-profit organization “Food for the Children of the 

World”. He explains that the organization collects donations to buy food and 

medical supplies that are then shipped to poverty and conflict-stricken countries 

that cannot guarantee the food security of children. 

Mr. Deng notes that the organization is ready to make three major ship-

ments to three different countries in a short time span. As this is a new and small 



Doctrina et Usu in Business Law                                                                                 169 
 

organization it lacks the expertise and staffing to handle the task. It would like to 

secure the services of a legal professional for assistance with the transactions. Mr. 

Deng notes that the actual arrangements are in place, but they need assistance 

with the legal aspects of the transactions.  

The three transactions are as follows: 10 000 tons of wheat from Dubai 

to Iran; 50 tons of medications for Egypt to South Sudan; and 10 000 tons of rice 

from Nigeria to Guinea. 

The lawyer noted that, according to the provided scanned fax offer, the 

ship that was to transport the wheat has a carrying capacity of 5 000 tons. Mr. 

Deng noted that this is a due to the low tonner of their fax machine and the actual 

capacity of the vessel is 15 000 tons. According to the documents provided, a 

Turkish precious metal and stones dealer will finance the Iranian transaction 

through transfers from his bank accounts in Turkish banks.  

The lawyer notes that the medications for South Sudan are contributions 

from charitable organizations and individuals. Most of them are in-kind dona-

tions, rather than funds. Insignificant monetary donations are made to the bank 

account of “Food for the Children of the World” in France. 

Mr. Deng informally shares with the lawyer that the transfer to Guinea is 

affected by logistical problems. Eventually, Mr. Deng, who is to accompany the 

shipment for South Sudan, gives the lawyer the power of attorney with respect to 

the funds in the “Food for the Children of the World” account earmarked for 

Guinea. A day later Mr. Deng calls from Egypt. Mr. Deng tells the lawyer that 

the Guinea shipment is off and there will be follow-up instructions via e-mail. 

Via e-mail Mr. Deng instructs the lawyer to return the money earmarked for 

Guinea to the donor. He notes that the funds are to be sent to a bank account of 

Mr. M. C. (in the actual case the name of an individual from the EU Commission 

sanction list was used) in Mauritius. The lawyer notes that the funds came from 

a bank account of a limited liability company in France. This account is now 

closed. 

This case focuses on the susceptibility of non-government organizations 

to ML. Again, a legal professional is involved in the management of business 

transactions for the client. The case draws inspiration, in part, from the Halkbank 

scandal case6, and features ML “red-flags” associated with unusual business 

transactions. The case emphasizes the importance of open source intelligence 

sources. It uses Mauritius, which was on the FATF Gray-list and EU high-risk 

third countries with deficiencies in its AML regime, removed from each respec-

tively in 2021 and 2022, to assess whether the test groups references these instru-

ments in the CDD process. Moreover, through Mr. M. C. the case study evaluates 

                                                           
6 See 2019 indictment of the U.S. attorneys for the Southern District of New York which charged 

Halkbank with fraud, ML, and sanctions offenses in a scheme to evade U.S. sanctions on Iran at 

https://www.justice.gov/usao-sdny/press-release/file/1210401/download (last accessed June 26, 

2022). 
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whether the test group consults the EU Commission sanction list7 in the CDD 

process. As in the other two cases, there are indicia of CDD and beneficial owner 

identification deficiencies. 

Thus, the case studies strive to assess empirically the effectiveness of 

lawyers and notaries as AML “gatekeepers” in two key aspects – “red flags” iden-

tification and beneficial owner detection. 

 

 4. The state of affairs of lawyers AML “gatekeeper” effectiveness 

and the way forward  

 

The test group results demonstrate that, in general, lawyers and notaries 

have reasonable knowledge on “red flags”. They were well aware of their obliga-

tion to perform CDD prior to accepting a customer. They immediately identified 

the inadequate CDD, clearly stating that if at the outset customer declines to pro-

vide necessary information, this customer should not be accepted. The discussion 

on the associated costs demonstrated that notaries, for example, did not talk over 

the need for performing the task. They recognized that they carry out a public 

function. In doing so, Spanish notaries benefit from the Centralized Organization 

for the Prevention of Money Laundering (OCP) (created by Order EHA 

2963/2005). Setup within the General Council of Notaries, OCP cross-references 

data in the Single Computerized Notarial Index database. Operators of OCP re-

ceive reports on suspicious transactions from the notaries, which they further ex-

amine and forward to the financial intelligence unit if needed. The Single Com-

puterized Notarial Index provide two other relevant tools - the Beneficial Own-

ership Database and the Database of Persons with Public Responsibility. 

The test group demonstrated ability to identify “red-flags” associated 

with the business transactions and practices. It immediately pinned down the in-

voice interference, documentation discrepancies and unjustifiable and illogical 

claims for price volatility in the case studies as “red flags”. Further, goods origi-

nating from business relationships with industries that are known to be incon-

sistent in accurately documenting their transactions raised the test group’s rea-

sonable suspicion. The test group indicated that second hand car sale, consistently 

at values under the reporting threshold, call for further review, especially in com-

bination with the transaction destination being an FATF Gray List jurisdiction. 

The test group even identified the business relationship as a potential Black-Mar-

ket Peso Exchange. Similarly, the discrepancy in tonnage of the vessel and the 

claimed volume of transported goods, as well as the communication method, 

raised suspicion and prompted further inquiry on the origin of the wheat, as Dubai 

is not known to be a wheat exporter.  

The test group deftly identified unusual payment or money transfer ar-

rangements that raise suspicion. The participants unanimously deemed any client 

                                                           
7 https://sanctionsmap.eu/ (last accessed June 26, 2022). 
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requests to use a lawyer’s account as a “red-flag”. In fact, the majority of the test 

group indicated that such a request would make them reluctant to take the client 

or would bring the business relationship with such a client to an end. Further, 

money transfers to accounts unassociated with the client as well as instructions 

to transfer funds to accounts that are not associated with the account from which 

the funds originated also raised concerns among the group. The response was that 

such instructions should not be followed.   

Interestingly, the test group seemed to be inclined to broaden the geo-

graphical scope of jurisdictions that raise suspicion. Further, even after a juris-

diction’s removal from the FATF Gray List or the EU High-Risk Third Countries 

Having Strategic Deficiencies in their Regime on AML and Countering the Fi-

nancing of Terrorism, the reputational damage seems to linger among some risk-

averse lawyers. The reason for such an approach on behalf of the test group may 

be partially due to the number of different lists, such as the FATF Black List and 

Gray List and the EU High-Risk Third Countries Having Strategic Deficiencies 

in their Regime on AML and Countering the Financing of Terrorism, which 

demonstrate differences in their content.  

However, the group encountered challenges in the personal “red flags” 

rubric. Part of that is because various lists have both a direct and indirect effect 

on this matter. In this vein, a lawyer would need to take into consideration the 

U.S. Office of Foreign Assets Control (OFAC) Sanctions list of as financial in-

stitutions will decline to take as customers listed individuals. Additionally, they 

need to consider the European Commission Sanctions List and respective national 

politically exposed person lists, among others. The other difficulty is the identi-

fication of ultimate beneficial owners, particularly when legal entities are in-

volved. Such challenges are not idiosyncratic to the legal profession and it comes 

as no surprise that FATF amended its recommendation 24 in March 2022 to 

strengthen this aspect of the AML regime.  

There is a nexus between the above issue and legal professionals’ infre-

quent consultation of publicly accessible online official registries and databases 

in other jurisdictions. The test group did not attempt to confirm the incorporation 

of Oruzza Ltd. in the Commercial Register of Bulgaria8, choosing to rely on a 

document presented by a client that had a track record of “adjusting” documents. 

Similarly, the test group did not check Mr. M. C. and remained unaware that he 

appears in the European Commission Sanction List. 

The most problematic matter is tackling ML schemes backed by judicial 

decisions or arbitration awards. As lawyers are to recognize judicial decisions 

and arbitration awards as legitimate and legal unless explicitly challenged by the 

parties, the global laundromat scheme did not raise any issues associated with the 

substance of the scheme. Test group lawyers were concerned with the geograph-

ical factors, preceding transactions, etc. but not the gist of the scheme. This is 

                                                           
8 https://portal.registryagency.bg/en/commercial-register (last accessed June 26, 2022). 
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understandable as lawyers are not in a position to examine a final court decision 

for being a simulated judgement on a simulated transaction. Similar issues with 

variations detected in other studies on this matter9. 

The above findings demonstrate that lawyers have acute “red flags” sen-

sitivity but are moderately skilled in ultimate beneficial owner detection. In gen-

eral, the test group lawyers demonstrated serious “red flags” understanding, par-

ticularly in less complicated or moderately complicated ML schemes. In complex 

ML schemes, mainly those involving final judicial decisions that have entered 

into force, lawyers’ commitment to recognize the decision overrules ML suspi-

cions. On the identification of beneficial owners, lawyers encounter challenges 

that apply across the board. Many of these are due to objective difficulties.  

Based on the above and looking forward, lawyers and notaries, as well as 

other legal professionals, should retain an important role as AML “gatekeepers”. 

Their knowledge of the usual manner in which business transactions are executed, 

ordinary payment mechanism, among others, make them capable of detecting un-

common practices and accessing key documents that make detection of ML 

likely.  

Yet, the expectations should be reasonable. National and EU suprana-

tional legislators need to find the reasonable balance between AML “gatekeeper” 

responsibilities and unnecessary administrative burdens. One national and one 

supranational example are on point. The Bulgarian AML Act (art. 63, para. 4, 

point 3) requires legal entities whose representatives (i.e. individuals members of 

the governing bodies) do not have permanent residence in the country to appoint 

for AML Act purposes an individual representative who is permanently domi-

ciled in Bulgaria. This applies to all international legal entities that operate in 

Bulgaria through branches. These individual representatives are often lawyers 

who provide in-country legal services to the company. The law requires them to 

agree to be listed in the Commercial Register. However, there is no effective 

mechanism for the lawyers to relieve themselves from the duty once the legal 

relationship is discontinued.  

Another example surfaces in the Draft Report on the Proposal for a Reg-

ulation of the European Parliament and of the Council on the Prevention of the 

Use of the Financial System for the Purposes of Money Laundering or Terrorist 

Financing (COM(2021)0420 – C9 0339/2021 – 2021/0239(COD)). Under the 

proposal from the European Parliament, recital 65 is to be amended as follows: 

“Detailed rules should be laid down to identify the beneficial owners of corporate 

and other legal entities and to harmonize definitions of beneficial ownership. 

While a specified percentage shareholding or ownership interest does not auto-

matically determine the beneficial owners, it should be one factor among others 

to be taken into account. Control through ownership interest of 5% plus one of 

                                                           
9 Helgesson, K.S. & Mörth U. (2018), Client Privilege, Compliance and the Rule of Law: Swedish 

Lawyers and Money Laundering Prevention. „Crime, Law and Social Change”. 69. pp. 227-248 at 

240, available at https://doi.org/10.1007/s10611-017-9753-8. (last accessed June 26, 2022). 
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the shares or voting rights or other ownership interest should be assessed on every 

level of ownership, meaning that this threshold should apply to every link in the 

ownership structure and that every link in the ownership structure and the com-

bination of them should be properly examined.” The proposal of the European 

Commission maintains the level of control at the current 25%, while granting the 

individual EU MS discretion to reduce this level. However, it is questionable 

whether the 5% threshold will improve the identification of beneficial owners or 

overwhelm lawyers (and not only lawyers) with administrative burdens they may 

choose to bypass. Further, it is dubious whether even the diligent execution of 

such a duty will result in a clearer picture of the beneficial ownership or dilute it 

due to the sheer volume of information.          

In choosing the way forward, these expectations from lawyers, notaries 

and other legal professionals should be reasonable. Excessive administrative bur-

dens have the potential to reduce their effectiveness as AML “gatekeepers”. 

 

 5. Conclusion   

 

The conclusion from this empirical analysis, which employs the inductive 

method, is that lawyers and notaries no longer oppose their AML “gatekeeper” 

obligations due to concerns over undue encroachment of human rights. They are 

reasonably effective in detecting ML “red flags”, while encountering difficulties 

when it comes to more complex ML schemes. They face challenges in identifi-

cation of ultimate beneficial owners. The legal profession has the responsibility 

to improve further its AML capabilities. At the same time, in setting the direction 

for improvement of the AML regime, the legislator also has a role to play in ad-

dressing some of the challenges, yet avoiding overwhelming the legal profession 

with red tape.      
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         Abstract  

        The identification attributes of a company belong to its trade fund and are man-

datory for the registration and development of the activity. Sometimes these elements bor-

row characteristics, but they must be used within the limits established by the legal pro-

visions. The recent decision of the High Court of Cassation and Justice no. 104 of 25 

January 2022 brings into focus the company’s name and the trademark as indispensable 

elements for conducting commercial activity, as well as the conditions for using the com-

pany’s name as a trademark. Without attempting to treat the subject exhaustively, the 

article highlights some of the most important aspects of the identification attributes from 

the perspective of corporate laws. 
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 1. Introduction 

 

 Companies are the constant focus of the doctrine2 and of the legislator. 

For the trader the trade fund represents one of the most important tools for the 

conduct of the economic activity. The trade fund is an intangible and universal 

asset which can be the object of legal acts such as sale-purchase, security or lease, 

it can be brought as contribution to the share capital of another company and it 

can even be inherited. Therefore, the attention it enjoys in the doctrine is fully 

justified. Equally important are it component elements which render it unique for 

each individual company. 

 The case brought before the High Court of Cassation and Justice3 calls 

attention to the identification elements of two trade funds in the same field of 

activity, respectively the name of a company that resembles the trademark previ-

ously registered by another company, the court having thus decided on a possible 

conflict that would mislead the public. 

                                                           
1 Cristina Cojocaru - Faculty of Law, Bucharest University of Economic Studies, Romania, 

cristina.cojocaru@drept.ase.ro. 
2 Charlotte Ene, E. G. Leuciuc, Limited Liability Company – Merchant or Professional?, 

Conference Proceedings on CD, The 23rd IBIMA Conference on Vision 2020: Sustainable Growth, 

Economic Development, and Global Competitiveness. See also Cătălin-Silviu Săraru, Dreptul 

afacerilor. Curs pentru învățământul economic, A.S.E. Publishing House, Bucharest, 2015, p. 61; 

Ioana Nely Militaru, Dreptul afacerilor. Introducere în dreptul afacerilor. Raportul juridic de 

afaceri. Contractul, Universul Juridic Publishing, Bucharest, 2013, p. 10. 
3 High Court of Cassation and Justice, Second Civil Section, Decision no. 104 of 25 January 2022. 



Doctrina et Usu in Business Law                                                                                 176 
 

 In this context, the recent legislative changes in the field need be men-

tioned, as they provide support to traders by facilitating registrations in the Trade 

Registry, domestic legislation being aligned in this way with European provi-

sions. 

 Without claiming an exhaustive analysis of the matter, the article aims to 

highlight the importance of the trade fund and the use of its elements according 

to the law, so that it can be exploited as efficiently as possible for the development 

of the activity. 

 

 2. The trade fund of a company under Romanian law 

 

 In the new Civil Code, de facto universality is defined as the whole of 

assets belonging to a person and having a common destination established by 

their will or by law; the assets that make up a de facto universality can, together 

or separately, be the subject of acts (transactions) or distinct legal relationships.4 

The trade fund, thus considered a de facto universality, was defined in the doc-

trine5 as a set of movable and immovable goods, tangible or intangible, which a 

trader allocates to the development of a commercial activity, with the aim of at-

tracting customers and, thus, obtaining profit. 

 In legislation, the first definition of the trade fund is provided by Law no. 

298/2001 amending and supplementing Law no. 11/1991 on combating unfair 

competition i.e. the whole of movable and immovable, tangible and intangible 

assets (brands, companies, emblems, invention patents, commercial venue), used 

by a trader in order to carry out its activity. 

 The latest legislative provisions6 define the trade fund as the whole of 

movable and immovable, tangible and intangible assets - brands, companies, em-

blems, invention patents, commercial venue -, used by an economic operator in 

order to carry out its activity and to attract and maintain a customer base. 

 Thus, what the practice and the doctrine had already noted was enshrined 

in the legislation, i.e. that transactions with these elements, including immovable 

property, are subject to the rules of commercial law. 

 At the same time, there is a clear delimitation of the trade fund from other 

notions, such as the patrimony or the enterprise. 

 The patrimony includes all the rights and liabilities that can be valued in 

money and belong to it, according to art 31 of the Civil Code. Therefore, the trade 

fund is part of the patrimony. The enterprise is, as defined by the Civil Code, the 

organized activity that consists in the production, administration or alienation of 

                                                           
4 Art. 541 of the new Civil Code. 
5 Stanciu D. Cărpenaru, Tratat de drept comercial, [Treatise on commercial law], 3rd ed. rev. 

according to the New Civil Code, Universul Juridic Publishing, Bucharest, 2012, p. 89. 
6 Law no. 265 of 22 July 2022 regarding the Trade Registry and amending and supplementing 

certain legal instruments applicable to the registration with the Trade Registry, published in the 

Official Gazette no. 750 of 26 July 2022 in force since 26 November 2022. 



Doctrina et Usu in Business Law                                                                                 177 
 

goods or in the provision of services, regardless of whether or not it has a profit-

making purpose (art. 3 of the Civil Code). Therefore, the enterprise also includes 

work and thus it is not the same as the trade fund. 

 

 3. The company’s name and the trademark as elements of the trade 

fund 

 

 Along with other rights, such as the emblem, customer base, commercial 

venue, patents, etc., the rights over the company’s name and the trademark belong 

to the trade fund of a trader as intangible assets. 

 Under the company’s name, which must be registered in the Trade Reg-

istry, the professional carries out the activity and signs7. Therefore, from regis-

tration, the company’s name is a mandatory element individualizing the trader. 

The obligation to be different from the other names already registered thus be-

comes apparent. By registering, the company acquires an exclusive right of use 

over its name, which helps it attract customers and carry out economic activities. 

Consequently, the right to the company’s name has patrimonial value. In this way, 

the detailed regulation of the conditions that must be met for registration is justi-

fied. It should be mentioned that the specific legislation provides clear rules for 

the formation of the company’s name in the case of each type of company, ac-

cording to the type of company, the liability of the associates, etc. It should also 

be noted that the company is disposed of only together with the trade fund. 

 The trademark, a new sign which is the object of the industrial property 

right within the trade fund, is meant to distinguish the products or services from 

those of another company. 

 The legislation in force8 defines trademark as any sign, such as words, 

including the names of persons or designs, letters, numbers, colours, figurative 

elements, the shape of goods or the packaging of the product or sounds, provided 

that these signs are capable of: 

 a) distinguishing the products or services of an enterprise from those of 

other enterprises; and 

 b) being represented in the Trademark Register in a way that allows the 

competent authorities and the public to clearly and precisely establish the object 

of the protection granted to their owner. 

 Unlike the company’s name, the trademark does not appear as a manda-

tory element of the trade fund. Also, it can be transmitted separately, according 

to the provisions of the law. 

 It should be mentioned that the registration of a company in the Trade 

Registry by persons other than the owner of the trademark registered according 

                                                           
7 Art. 3 letter j) of Law no. 265/2022 on the Trade Registry and amending and supplementing certain 

legal instruments applicable to the registration with the Trade Registry. 
8 Art. 2 of Law no. 84/1998 on trademarks and geographical indications, as republished. 
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to Law no. 84/1998 on trademarks and geographical indications, republished, en-

tails the liability of the applicant, according to the new legal provisions9.  

 

 4. Decision no. 104/2022 of the High Court of Cassation and Justice 

 

            In the case, the plaintiff limited liability company brought action against 

another limited liability company, on 30.08.2019, requesting the court, among 

other things, to rule on the violation of the trademark of the plaintiff’s company 

by the defendant company, by referring to the provisions of art. 36 of Law no. 

84/1998 on trademarks and geographical indications, republished, and order the 

defendant to change the company’s name, i.e. the removal of the phrase "Man-

ning" from the name, in accordance the same legal provisions. 

            In fact, the court found that the defendant has registered its name in the 

Trade Registry on 15.02.2018, while the plaintiff acquired on 29 March 2019 the 

decision of the registration of the trademark – Manning Global Quality Flexible 

Project Solution – for the following classes of services "Class 38 Telecommuni-

cations and Class 42 Scientific and technological services, as well as research and 

creation services, relating thereto, industrial analysis and research services, crea-

tion and development of computers and computer programs". 

            Therefore, the plaintiff claimed that the defendant's name is similar to its 

registered trademark, and both companies are engaged in telecommunications 

services10, which might lead to the risk of confusion for the public. 

            The plaintiff's request was rejected by the Supreme Court. In the reason-

ing of the appeal decision, the High Court held, among other things, that if it is 

not claimed or proven that the company’s name has been used with the function 

of a trademark, that is, the sign is used in such a way that a connection is estab-

lished between the sign which constitutes the company’s name of the third party 

and the goods sold or the services provided by the third party, the verification of 

the fulfilment of the other cumulative conditions established by case C-17/06 

Celine11  is unnecessary. 

            In this case, the only evidence of the alleged infringement of the exclusive 

                                                           
9 Art. 51 of Law no. 265/2022 on the Trade Registry and for amending and supplementing certain 

legal instruments applicable to the registration with the Trade Registry. 
10 Regarding the claim that by establishing a company with the same object of activity as the 

plaintiff's, after the collaboration with C. Ltd., it would contravene honest customs and the general 

principle of good faith, the court held that art. 5 letter a) from Law no. 11/1991 qualifies as an illegal 

act the use of a trademark in such a way as to be likely to cause confusion with those used 

legitimately by another trader, and not the establishment of a company with a name similar to that 

of another company with which it had collaborated previously. 
11 According to the framework decision (Case C-17/06 Celine), there are four conditions for the 

application of trademark protection in conflict with a sign: the use takes place within commerce, 

the use takes place without the consent of the owner of the trademark, the use takes place for 

products and services similar to those for which the trademark was registered, the use would impair 

or be likely to impair the functions of the trademark and, in particular, its essential function of 

guaranteeing to consumers the provenance of the products or services. 
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right over the plaintiff's trademark was represented by the certificate of registra-

tion of the defendant company in the Trade Registry. 

           At the same time, according to art. 36 para. 2 letter c) of Law no. 84/1998 

on trademarks and geographical indications,  the trademark owner can ask the 

competent court to prohibit third parties from using, in their commercial activity, 

without their consent, a sign identical or similar to the trademark, for products or 

services different from those for which the trademark is registered, when the latter 

has acquired a reputation in Romania and if the unauthorized use of the sign 

would be detrimental to the distinctive character of the trademark or detrimental 

to its reputation. 

          The court of first instance argued that it was not proved that the plaintiff's 

trademark had acquired a reputation in Romania, and in the appeal, the plaintiff 

only claimed that the reputation would derive from the fact that it was in the top 

of the companies in Romania and from the membership of company G. enjoying 

international success. However, the supreme court established that these claims 

cannot prove the level of knowledge of the trademark in Romania. 

           At the same time, regarding art. 36 para. 2 letter c) of Law no. 84/1998 

on trademarks and geographical indications, the court of appeal held that the de-

fendant uses its own company’s name in the performance of its activity, therefore, 

in this case also, the essential condition of the infringement action brought by the 

owner of a registered trademark against the one who uses its own company’s 

name is not met, namely that the latter is used with the function of a trademark.  

   

 5. The new legal provisions related to companies 

 

          The new legal provisions are laid down in Law no. 265 of 22 July 2022 

regarding the Trade Registry and for amending and supplementing other legal 

instruments applicable to the registration in the Trade Registry, which repealed 

the provisions of Law no. 26/1990 regarding the Trade Registry and also amended 

the Companies Law no. 31/1990 (hereinafter referred to as "Law no. 265/2022"). 

          The Explanatory Memorandum12 of the new law states that these legisla-

tive changes transpose Directive (EU) 2019/1.151 of the European Parliament 

and the Council of 20 June 2019 as regards the use of digital tools and processes 

in company law, amending Directive (EU) 2017/1.13213, with a view to a unified 

approach to the process of registration in the Trade Registry. Therefore, starting 

with the entry into force of Law no. 265/2022, among the most important changes 

is the creation of a central electronic platform, i.e. the Electronic Bulletin of the 

Trade Registry, the simplification of the registration procedures in the Trade Reg-

istry to allow the submission of documents in electronic format and the creation 

of the status of the registrar with the Trade Registry, who is given specific duties 

and obligations. 

                                                           
12 https://www.cdep.ro/pls/proiecte/upl_pck2015.proiect?idp=19883, consulted on 1.10.2022. 
13 Published in the Official Journal of the European Union, series L, no. 186/80 of 11.07.2019. 
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            It is worth noting among the changes: the elimination of the requirement 

to pay the subscribed share capital of limited liability companies at the time of 

incorporation; the elimination of the approval of the General Secretariat of the 

Government or of local authorities for the use of certain words in the name, in-

stead the registrar verifying within the registration procedure the Registry of cen-

tral and local public authorities and institutions, which shall be created and up-

dated by the General Secretariat of the Government; the elimination of the sub-

mission of the proof of the reservation of the name and of some affidavits by 

including them, in a simplified form, in the articles of association, as well as the 

elimination of the requirement to submit a specimen signature for legal represent-

atives. 

     

 6. Conclusion 

 

 Considering the practical consequences of the use within the limits of the 

law of all the identification elements and tools available to traders, the analysis 

of the High Court on a potential conflict between the trademark and the com-

pany’s name is welcome. All the more so since the company’s name is an element 

that is mandatory for the registration of the company, while the trademark is so 

necessary to be registered for the protection it provides for exploitation rights. 

 At the same time, the European regulations regarding the unitary ap-

proach to the registration process in the Trade Registry are welcome. While until 

now the concerns regarding this matter were mainly at the level of the Govern-

ment, we now have a new Trade Registry law that comes to the support of traders. 

It remains, therefore, for the practice to decide whether the current provisions, 

thus modified, are sufficient. 
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Abstract 
The paper addresses the specific aspects of the exception of unconstitutionality 

promoted by legal persons before the courts of judges or commercial arbitration courts 

from Romania, with the objectives of highlighting and analyzing the particularities of this 

type of control exercised by the Constitutional Court, scientific research based on the 

principle of the relationship between different methods, procedures and investigative 

techniques. The methodological foundation of the study is the theory of knowledge, nu-

merous sources being used (university courses, scientific articles, legislation and juris-

prudence). In addition, the logical analysis is permanently used in the content of the study, 

concretized by applying the procedures of analysis and synthesis, deductive reasoning, 

the method of comparative analysis, used to highlight the particularities of the exception 

of unconstitutionality, the quantitative method, used to study and systematize the norma-

tive base and doctrinal, as well as the systemic method, indispensable in researching the 

constitutional and legal norms specific to the topic. The results of the study bring a real 

contribution to the deeper knowledge of one of the competences of the Constitutional 

Court in Romania, of the specific legislative and jurisprudential framework, as well as 

applicative value, constituting an informative support for bachelor's, dissertation and 

doctoral theses, material for the improvement of teaching staff university and researchers 

in the field, magistrates, arbitrators, but also other legal professions (lawyers, legal ad-

visers, clerks). 

 

Keywords: exception of unconstitutionality, legal persons, court, commercial ar-

bitration, Constitutional Court. 
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 1. Preliminaries 

 

Form of control of constitutionality, upon notification and "after the fact", 

solving the exceptions of unconstitutionality of a law or an ordinance, raised be-

fore the courts of judges or commercial arbitration courts is one of the compe-

tences of the Constitutional Court from Romania. 

The present paper is limited to its approach in the stage prior to the in-

vestiture of the constitutional court. Based on the provisions of art. 146 letter d) 

thesis I of the constitutional norm and the provisions of art. 29 of Law no. 47/1992 

on the organization and functioning of the Constitutional Court, the exception of 

                                                           
1 Ana-Daniela Bobaru - „Constantin Brâncuși” University from Târgu Jiu, Romania, danielabobaru 

@yahoo.com. 
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unconstitutionality invoked before the courts of judges or those of commercial 

arbitration courts offer us some particularities, captured in Romanian doctrine, 

which requires highlighting and structuring/systematizing by referring to the 

practical aspects encountered in a trial. 

In order to achieve the objectives, the use of multiple investigation tech-

niques, procedures and methods is essential, starting from the theory of 

knowledge, embodied in the vast informational and quantitative support, up to 

the logical, comparative analysis of doctrinal, normative and jurisprudential 

sources in the matter. 

Thus, we will present the opinions expressed by renowned specialists in 

constitutional and procedural law, regarding at the institution of the exception of 

unconstitutionality, we will analyze the theoretical and practical aspects relative 

to the subjects with the right to refer to the Constitutional Court in the matter of 

the exception of unconstitutionality invoked by legal persons, as well as those 

related to the author of the notification of the exception of unconstitutionality, 

finishing with the conclusions and proposals. 

 

 2. Doctrinal considerations relative to the exception of unconstitu-

tionality 

 

The exception of unconstitutionality has its place within the procedural 

exceptions of Romanian law and under this aspect requires an approach by refer-

ence to civil procedural law, considering the fact that procedural exceptions are 

means of defense or a form of procedural defenses.2 

Some authors3 opines that the exception of unconstitutionality is "an in-

cident arising in a trial, similar to ordinary prejudicial issues", while others4 af-

firms, more nuanced that "the exception of unconstitutionality is a prejudicial 

matter, limited to the question of the constitutionality of the law applicable to the 

litigation, the law on which the judgment of the case must depend". 

In the same sense, the French doctrinaires5 argues the legal nature of the 

exception of unconstitutionality, in the sense of the correctness of the expressions 

                                                           
2 The procedural exception is definite as "the procedural mean by which, under the terms of the 

law, the interested person, the prosecutor or the court from officio, invokes, in the civil trial and 

without questioning the substance of the law, procedural irregularities regarding the composition 

and constitution of the court, its competence or the procedure of judgment or deficiencies related 

to the exercise of the right to action or, on the contrary, the application of the legal norms related 

to them, pursuing, as the case may be, the refusal of jurisdiction, the postponement of the judgment, 

the restoration of some documents, the cancellation, rejection or forfeiture of the request", Viorel 

Mihai Ciobanu, Tratat teoretic și practic de procedură civilă, volume II, National Publishing 

House, Bucharest, 1997, p.116. 
3 Ion Deleanu, Justiția constituțională, Lumina Lex Publishing House, Bucharest, 1995, p. 256. 
4 Ioan Muraru, Mihai Constantinescu, Curtea Constituțională a României, Albatros Publishing 

House, Bucharest, 1997, p.144. 
5 For more details see Bianca Selejan-Guțan, Excepția de neconstituționalitate, All Beck Publishing 

House, Bucharest, 2005, p. 66-68. 
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"exception of illegality" and "exception of unconstitutionality". By virtue of these 

observations, it is proposed to use the term de "question of unconstitutionality" 

instead of "exception of unconstitutionality", referring also to some European 

legislative texts, as well as to the doctrine on the matter: it speaks of "constitu-

tional prejudiciality as a new form of prejudicial matter that joins the already 

provided by procedural law". 

Compared to those presented, it is considered that "the formula the ex-

ception of unconstitutionality does not contradict the character of prejudicial 

question that the institution has in all the systems of control of the constitutional-

ity of the laws that enshrine it... it certainly has the meaning and legal nature of a 

prejudicial question that exclusively aims at a legal issue,  namely the constitu-

tional compliance with a rule applicable to the case in which it intervened... As a 

particularity of the exception of unconstitutionality viewed as a prejudicial ques-

tion, emphasizing the fact that it deviates from the principle of the full jurisdiction 

of the courts of judges, its solution being the exclusive competence of the Con-

stitutional Court"6. 

Also, analyzing the definition of the exception of unconstitutionality, we 

identify some specific features, this being "an incident that occurred in the course 

of a trial before the court, consisting in challenging the constitutional legitimacy 

of a legal provision in a law or ordinance on which depends the judgment"7, there-

fore, the exception of unconstitutionality has as its object a legal provision indis-

pensable to the solved of the case, thus being a defense on the merits, but also a 

specific mean to the constitutional jurisdiction for the exercise of constitutionality 

control, with its own sense within the civil and criminal procedure. 

Under the aspect of integrating the exception of unconstitutionality into 

the system of procedural exceptions, several opinions were expressed. 

Thus, some authors8 say that "such a stricto sensu classification would 

not be possible, neither in the category of procedural exceptions, not in the cate-

gory of exceptions for the substance, but it is closer to the defenses in substance, 

because invoke the non-compliance with the Constitution of a provision of a law 

or ordinance that would was to be applied to the solve settlement of that dispute". 

In this view, the exception of unconstitutionality "is not a procedural technical 

mean specific to criminal or civil action - like procedural exceptions, but a tech-

nical mean belonging to the constitutional law instrument, for the exercise of con-

stitutionality control..., the mutatis mutandis transposition of the procedural rules 

common applicable procedural exceptions to the category of unconstitutionality 

exceptions is inadmissible". 

From another perspective9, "the character of the exception of unconstitu-

tionality as an instrument of constitutional law is argued by the purpose of the 

                                                           
6 Bianca Selejan-Guțan, op. cit., p. 68. 
7 Ioan Muraru, Mihai Constantinescu, op. cit., p. 143. 
8 Ion Deleanu, op. cit. (Justiția constituțională...), p. 257. 
9 Ioan Muraru, Mihai Constantinescu, op. cit., p. 144. 
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exception as a way of controlling the constitutionality of laws, but also of its 

specificity within the constitutional jurisdiction. It would not affect the meaning 

of the exception in the main proceedings before the court of judges or the com-

mercial arbitration court". 

In the doctrine of civil procedural law10 it is shown that "the exception 

cannot be classified without serious reservations in the category of procedural 

exceptions, but with all its particularities, the exception of unconstitutionality also 

presents important similarities with procedural exceptions". 

The exception of unconstitutionality is considered by some law special-

ists11 "an exception to substance procedural, directly related to the claimed right 

and which, in the event of its admission, renders any substance examination of 

the action unnecessary, likening the exception of unconstitutionality to substance 

defenses and showing the difference from them in that it does not directly concern 

the substance of the case, but only the impossibility of being brought to court for 

non-compliance with the constitutional provisions". 

The doctrine12 opined that "this approach does not sufficiently capitalize 

on the particularities of the exception of unconstitutionality, in order to include it 

in the system of processual exceptions. The simple inclusion of the exception of 

unconstitutionality in the category of substance procedural exceptions not being 

sufficient, because we are primarily in the plane of constitutional law and ... it is 

not possible to fully transpose the common procedural rules regarding processual 

exceptions". 

From the analysis of what was presented, we note that the exception of 

unconstitutionality presents several specific elements: 

- derogate from the principle of full jurisdiction of the courts of judge, 

- is an incident that occurs in the course of a trial, 

- its invocation claims the justification of a processual or even substantial 

interest, 

- has as its object the unconstitutionality of a law or ordinance or their 

provisions, which are related to the solvet of the case and are indispensable for 

its solvet, 

- it is the combination of specific means of defense from processual law 

with those specific to constitutional law. 

 

 3. The subjects entitled to refer to the Constitutional Court 

 

The exception of unconstitutionality can be invoked by legal persons, 

based on art. 146 the letter d) the thesis I of the Constitution and art. 29 paragraph 

                                                           
10 Viorel Mihai Ciobanu, op. cit., p. 131. 
11 Paul Florea, Neconstituționalitatea. Excepția de neconstituționalitate în procesul civil, Scripta 

Publishing House, Bucharest, 1998, p. 100. 
12 Bianca Selejan-Guțan, op. cit., p. 70. 
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1 of Law no. 47/1992, before the courts of judges or those of commercial arbitra-

tion courts. 

Invoking the exception of unconstitutionality before the courts (...) of 

commercial arbitration, in accordance with the provisions of art. 146 letter d) the-

sis I, of the Romanian Constitution, is a novelty for the constitutional norm, a 

provision introduced with the revision of the Constitution in 2003, constituting in 

fact, for the first time in the Romanian legal system, a guarantee regarding the 

access of private justice to the Constitutional Court. 

Obviously, it was wanted "the possibility of carrying out a broader con-

stitutionality check, especially on the commercial legislation...and a certain neg-

ative effect, in that it creates the possibility that the duration of the dispute reso-

lution will increase, which can be considered to be in contradiction with the prin-

ciple of speed itself arbitration procedure and commercial law"13. 

It was appreciated that, the inclusion of commercial arbitration courts 

"represents a middle solution between the old regulation and the original form of 

the revision proposal, which was the subject of the examination by the Constitu-

tional Court and in which all public authorities with jurisdictional powers were 

considered for the notification with exception of unconstitutionality"14. 

Analyzing the provisions of the Decision of the Constitutional Court re-

garding the constitutionality of the provisions of the legislative proposal to revise 

the Constitution of Romania, relative to the subject of the study15, as well as the 

provisions of the Code of Civil Procedure, distinguishing between "the courts of 

judge" and "arbitral tribunal", by allocating different sections in the body of the 

                                                           
13 Ioan Muraru, Nasty Marian Vlădoiu, Contencios constituțional. Proceduri și teorie, 2nd edition, 

revised and added, Hamangiu Publishing House, Bucharest, 2019, p. 217. 
14 Bianca Selejan-Guțan, op. cit., p. 104. 
15 "Through the legislative revision proposal, it is proposed to modify the provisions contained in 

letter c) of art. 144, in the sense that in the future the Constitutional Court will decide on the excep-

tions of unconstitutionality regarding laws and ordinances, raised before public authorities with 

jurisdictional powers. The Court notes that the proposed amendment is imprecise, as an inadequate 

notion is used, namely that of public authorities with jurisdictional powers, a notion that is not likely 

to determine with certainty whether its scope includes only administrative jurisdictions or other 

jurisdictions. The Constitutional Court also falls into this last category, which makes it possible to 

raise an exception of unconstitutionality directly before it, which goes against the spirit of the Ro-

manian Constitution. The Court also finds that the intention of the authors of the revision initiative 

to widen the scope of the subjects that can refer to the Constitutional Court is also imprecise. In the 

conditions in which, at present, the exception of unconstitutionality can only be raised before the 

courts, the introduction of any jurisdictional activity in the area of competence of the Constitutional 

Court is an excessive and impossible measure, in the conditions in which the pension and discipli-

nary commissions and so on exercise jurisdictional powers. The Constitutional Court is called to 

rule on the constitutionality of laws and ordinances, at the request of the parties in a trial, and not 

apart from it, for which it is necessary to preserve the current regulation of art. 144 letter c).", 

extracted from the CCR Decision no. 148 of April 16, 2003, published in the Official Gazette no. 

317 of May 12, 2003, the document is available online at https://legislatie.just.ro/Public/Detalii 

DocumentAfis/43692, accessed to date 09.11.2022. 
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norm, we find that although these provisions were clear and unequivocal, the leg-

islator's option for the introduction to art.146 letter d) thesis I of the fundamental 

law of the phrase ....."or commercial arbitration courts" is in complete contra-

diction with these norms. 

The completion of the constitutional provisions has been criticized by 

many specialists in the field of law, thus in doctrine16, opined that "the phrase 

commercial arbitration is surprisingly erroneous...the field of arbitration is, in 

principle, all patrimonial disputes for which the law allows a transaction to be 

made. Or, in relation to the constitutional phrase, it would result that, paradoxi-

cally, the exception of unconstitutionality can be invoked before an arbitral tribu-

nal vested by arbitration convention - compromise or arbitration clause with the 

resolution of a commercial dispute, but the exception cannot be invoked before 

the same court when he solves another patrimonial dispute". 

Also, it was appreciated that17,"the notion of court used, go with the 

thought rather in institutionalized arbitration......, the resolution of the arbitral dis-

pute rests with arbitral tribunals (composed of arbitrators appointed according to 

the parties' agreement or the applicable rules of arbitration procedure), therefore, 

the specific notion in the field of arbitration is that of an arbitral tribunal....and 

does not overlap with the notion of a tribunal, as a court of judge within the ju-

dicial system in Romania, but it is closer to the notion of collegial body of judg-

ment". 

In addition to the above, it was argued18 "the inappropriate choice of the 

term commercial arbitration courts, by the misunderstood distinction between a 

commercial arbitration court and any other type of arbitration (sports)". 

More, if we refer to the referral document of the court of constitutional 

litigation, in accordance with the provisions of art. 29 paragraph 4 and 5 of Law 

no. 47/1992, the referral to the Constitutional Court is ordered by the court before 

which the exception of unconstitutionality was raised, through a conclusion that 

will include the points of view of the parties, the court's opinion on the exception, 

and will be accompanied by the evidence submitted by the parties. The court must 

reject with a reasoned conclusion the exception that it considers to be inadmissi-

ble based on the invoked provisions, in which case can no longer have access to 

the Constitutional Court19.  

                                                           
16 Ion Deleanu, Instituții și proceduri constituționale – în dreptul român și în dreptul comparat, 

C.H. Beck Publishing House, Bucharest, 2006, p. 853. 
17 Ștefan Deaconu, Premieră în jurisprudența Curții Constituționale. Excepție de neconstituțional-

itate ridicată de o instanță arbitrală internațională, the document is available online at https:// 

www.juridice.ro/254245/premiera-in-jurisprudenta-curtii-constitutionale-exceptie-de-neconstitu-

tionalitate-ridicata-de-o-instanta-arbitrala-internationala.html, accessed to date 10.11.2022. 
18 Idem. 
19 "(4) The referral to the Constitutional Court is ordered by the court before which the exception 

of unconstitutionality was invoked, through a conclusion that will include the points of view of the 

parties, the court's opinion on the exception, and will be accompanied by the evidence submitted 

by the parties. If the exception was invoked ex officio, the conclusion must be motivated, including 
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From the examination of this norm, it is observed that the legislator re-

peatedly refers to "court", without distinguishing between "courts of judge or 

commercial arbitration courts", as provided for in paragraph 1 and paragraph 2, 

which shows us that either are referred the courts of judge, as well as those of 

commercial arbitration courts, or only the courts of judge, the latter being argued 

by the text of paragraph 5 thesis II, which states that "the conclusion can only be 

challenged by appeal to the immediately superior court" and by the provisions 

contained in art. 46 paragraph 2 of the Arbitration Procedure Rules20, which 

shows that "referral to the Constitutional Court is ordered by the arbitral tribunal 

through a conclusion". 

From those presented, we note the legislator's inconsistency on the terms 

chosen and with regard to the provisions contained in art. 29 of the norm of or-

ganization and operation of the Constitutional Court. 

Another particularity that must be emphasized concerns continuity of 

judge and arbitral proceedings, after the referral to the Constitutional Court with 

an exception of unconstitutionality, taking into account the fact that, as a result 

of the legislative changes, the institution of suspension of the case, by referral to 

the constitutional court with the exception of unconstitutionality, was abro-

gated.21 

Thus, the legal suspension has been eliminated during the procedure be-

fore the Constitutional Court, preventing, for the future, the abusive exercise by 

the parties of this processual right22. 

                                                           
the arguments of the parties, as well as the necessary evidence. With the conclusion of the referral, 

the court will send the names of the parties to the trial to the Constitutional Court, including the 

data necessary to complete the summoning procedure. (5) If the exception is inadmissible, being 

contrary to the provisions of paragraph (1), (2) or (3), the court rejects with a reasoned decision the 

request for referral to the Constitutional Court. The conclusion can only be challenged with an 

appeal to the immediately superior court, within 48 hours of the pronouncement. The appeal is 

judged within 3 days". 
20 The Rules of Arbitration Procedure, the document is available online at https://ccib.ro/arbitraj/ 

reguli-procedura-arbitrala/, accessed to date 10.11.2022. 
21 "... the rules regarding the suspension of ope legis cases in which exceptions of unconstitutionality 

are invoked will be abrogated, namely the provisions contained in art. 29 paragraph (5) from Law 

no. 47/1992, in art. 303 paragraph (6) from the Criminal Procedure Code and in art. 8 paragraph (7) 

from Law no. 85/2006 on the insolvency procedure", extracted from the CCR Decision no. 1106 of 

September 22, 2010, published in the Official Gazette, Part I, no. 672 of October 4, 2010, the doc-

ument is available online at https://legislatie.just.ro/Public/Detalii DocumentAfis/122537, accessed 

to date 10.11.2022. 
22 "...The legislator's option in the sense of repealing the measure of legal suspension is based on 

the fact that the invocation by the parties of the exceptions of unconstitutionality is often used as a 

way to postpone the judgment of the cases. The extremely large number of files pending before the 

Constitutional Court as a result of the frequent invocation of the exceptions of unconstitutionality 

means that their resolution takes an extremely long time, to the detriment of the quick trial of the 

cases. Or, considering that the purpose of the measure of legal suspension of the trial of the cases 

before the substance courts was to ensure the parties a procedural guarantee in the exercise of the 

right to a fair trial and the right to defense, by eliminating the possibility of the trial of the case 

based on to a legal provision considered to be unconstitutional, reality has proven that this measure 
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However, in the practice23, it is customary to resort to the institution of 

"optional suspension", the court, through the conclusion of referral to the Consti-

tutional Court, ordering under art. 413 paragraph 1, point 1 of the Code of Civil 

Procedure suspending the case until the resolution of the exception of unconsti-

tutionality, argued by the fact that "the lack of an obligation of the court of judge, 

to suspend the case, does not remove this possibility". 

Consequently, the court invested with a referral request to the Constitu-

tional Court has the possibility to suspend the trial of the case, offering the judge 

the option to assess the appropriateness of applying this measure in relation to the 

concrete circumstances of the case, a fact motivated by the High Court of Cassa-

tion and Justice24, which noted that: "in the case of the referral to the Constitu-

tional Court with an exception of unconstitutionality during the resolution of a 

summons request, it is not mandatory to suspension of judgment. The lack of an 

express procedural provision in the sense of suspending the judgment of the case 

in the event of the admission of the request for referral to the constitutional court 

with the exception of unconstitutionality, as well as the abrogate of art. 29 para-

graph (5) from Law no. 47/1992, which provided for the legal suspension of judg-

ment of the case during the resolution of the exception of unconstitutionality, 

reveals the legislator's intention, manifested in the new regulations, not to impose 

a binding, imperative, legal nature, the taking by the judge of such a measures; 

equally, however, these circumstances cannot lead to the conclusion that the 

court cannot suspend the course of the trial in the particular case of optional 

suspension, when, depending on the elements of the case, it considers that the 

measure is required."      

Therefore, the particular situation, specific to each litigation and assessed 

by the judge, justifies the suspension of the case, including in the absence of a 

legal basis/obligations in the court's charge. 

                                                           
has turned, in most cases, into an instrument designed to delay the resolution of cases before the 

courts. The regulation has encouraged abuse of procedural law and arbitrariness in a form that can-

not be sanctioned, as long as the suspension of the process is seen as an immediate and necessary 

consequence of the exercise of free access to justice. Thus, the primary purpose of constitutionality 

control - the general interest of society to exempt the legislation in force from provisions affected 

by unconstitutionality defects - was perverted into an eminently personal goal of some litigants, 

who used the exception of unconstitutionality as a pretext for the postponement the decision issued 

by the court before which the dispute was filed", extracted from the CCR Decision no. 1106 of 

September 22, 2010, published in the Official Gazette, Part I, no. 672 of October 4, 2010, the doc-

ument is available online at https://legislatie.just.ro/Public/DetaliiDocumentAfis/122537, accessed 

to date 10.11.2022. 
23 Andrei Băcăuanu, Cosmin Cadar, Suspendarea judecării cauzei/plângerii contravenționale până 

la soluționarea excepției de neconstituționalitate, the document is available online at https://www. 

juridice.ro/782707/suspendarea-judecarii-cauzei-plangerii-contraventionale-pana-la-solutionarea-

exceptiei-de-neconstitutionalitate.html, accessed to date 11.11.2022. 
24 Extract from the ÎCCJ Decision no. 1160 of June 21, 2016, the document is available online at 

http://www.scj.ro/1093/Detalii-jurisprudenta?customQuery%5B0%5D.Key=id&customQuery%5 

B0%5D.Value=133205, accessed to date 15.11.2022. 
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With regard to commercial arbitration courts, relevant aspects were re-

tained in the jurisprudence of the Constitutional Court, considering the fact that 

they operate at the national and international level and taking into account the 

absence of the rule that distinguishes between the two forms of tribunals.  

Thus, before the Constitutional Court of Romania, an exception of un-

constitutionality was invoked by the International Court of Arbitration attached 

to the International Chamber of Commerce in Paris, the author of the exception 

and the sole arbitrator considering that this is "a court of commercial arbitration" 

according to the laws of Romania25. 

The Constitutional Court considered that "the logical interpretation of the 

provisions of art. 146 letter d) from the Constitution and art. 29 of Law no. 

47/1992 regarding the organization and operation of the Constitutional Court, 

leads to the conclusion that the legislator did not make any distinction between 

commercial arbitration courts in relation to the place where they operate. Accord-

ing to the principle "where the law does not distinguish, neither the interpreter 

can do it" (ubi lex non distinguit nec nos distinguere debemus) it would result 

that such a distinction is not allowed and, therefore, the referral to the Constitu-

tional Court of Romania is legal, even if made by a commercial arbitration court 

from France. This argument is also supported by the systematic and teleological 

interpretations of the legal provisions".26 

In the motivation, it was also specified that, "the arbitration court has by 

its very nature an international vocation, hence the possibility for the parties of 

different nationalities to appeal to the arbitration of the courts of any of the states 

where they have their seat/domicile, as the case may be, or even to the courts 

arbitration of a third country. A possible interpretation in the sense of restricting 

the aria of the commercial arbitration courts before which an exception of uncon-

stitutionality can be raised, and their circumstance only in the commercial arbi-

tration courts on the territory of Romania, would be contrary to the Constitu-

tion".27 

In conclusion, analyzing the doctrine, the constitutional and legal norm 

in the matter, as well as the jurisprudence of the supreme court and that of con-

stitutional litigation, we note that, the subjects with the right to refer to the con-

stitutional court, with the exception of  unconstitutionality, are the courts of judge, 

regardless of the degree of jurisdiction, the procedural phase and the object of the 

litigation, as well as the internal and international arbitration bodies. 

 

 

                                                           
25 For the Constitutional Court of Romania, the case with which it was referred is a first in its 21 

years of existence. 
26 Extract from the CCR Decision no. 123 of March 5, 2013, published in the Official Gazette, Part 

I, no. 214 of April 16, 2013, the document is available online at https://www.ccr.ro/wp-content/up 

loads/2020/10/Decizie_123_2013.pdf, accessed to date 10.11.2022. 
27 Idem. 
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 4. Invoking the exception of unconstitutionality by legal persons 

 

In the doctrine, the term "holder of the exception of unconstitutionality" 

is used for the one who invokes it in the litigation, before the court of judge or 

commercial arbitration, while the jurisprudence of the Constitutional Court of 

Romania established the term "author of the exception". 

Invoking the exception of unconstitutionality in the case of legal persons 

is carried out by the legal or conventional representatives of the parties, in their 

name and in their interest. 

Under this aspect, the court of judge or the commercial arbitration court 

must assess whether the invoked exception was raised in the name and interest of 

the party it represents or in its own name, exceeding the limits of its mandate. 

Regarding this, the Constitutional Court, referred to the exception of unconstitu-

tionality invoked by the legal advisor on behalf of an economic unit that he rep-

resented, assessed, from the analysis of the documents attached to the request, 

that "the representative abused his capacity and raised an exception in the name 

and in his own interest, unrelated to the object of the process, with exceeding the 

limits of his mandate, in which sense the exception was rejected, as inadmissi-

ble".28 

Regarding the issue of invoking the exception of unconstitutionality by 

the representatives of the parties in the criminal process, we encounter a peculi-

arity, considering the fact that the representation in the criminal process has a 

more limited applicability than in the civil process, thus, we emphasize the pro-

visions of art. 95 of the Code of criminal procedure, in which it is mentioned that, 

"during the criminal trial, the suspect, the defendant, the other parties, as well as 

the injured person can be represented, except in cases where their presence is 

mandatory or is deemed necessary by the prosecutor, judge or the court of judge, 

as the case may be, This article does not only refer to representation by a lawyer 

during the criminal process, but also to representation by other persons"29. 

Analyzing the decisions handed down in this matter, the Constitutional 

Court reconsidered its jurisprudence, admitting that when "the defendant cannot 

be represented, his legally employed representative has the right to raise the ob-

jection of unconstitutionality, even if he is not present at the trial of the case. 

Emphasizing the need to approach a teleological and systematic interpretation, 

beyond the letter of the legal text, of all convergent legal norms, it was shown 

that the exception of unconstitutionality represents a distinct legal institution, 

which exceeds the concrete procedural framework in which it is raised, a fact that 

determines its solution in the consideration the provisions of the organic law on 

                                                           
28 Ioan Muraru, Nasty Marian Vlădoiu, op. cit., p. 209. 
29 The Law no. 135/2010 on the Criminal Procedure Code, published in the Official Gazette, Part I 

no. 486 of July 15, 2010, the document is available online at https://lege5.ro/Gratuit/geztkobvha/ 

art-96-reprezentarea-codul-de-procedura-penala?dp=gqztimbzgyyts, accessed to date 15.11.2022. 
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the organization and operation of the Constitutional Court"30. 

"The right to invoke the exception of unconstitutionality is found within 

the right of any party to address requests and exceptions to the court"31, specifying 

that, "unlike other requests or exceptions raised in the process, the party - author 

of the exception of unconstitutionality - cannot also exercise its right to waive it, 

this being an exception of public order. In this sense, the constitutional litigation 

court decided that the exception of unconstitutionality does not remain at the dis-

posal of the party that invoked it and is not susceptible to coverage, even by way 

of express waiver of its resolution by the court"32. 

Therefore, we note that the exception of unconstitutionality must be rig-

orously verified in all aspects, so that the unconstitutionality of a law or an ordi-

nance in force is related to the resolution of the case and the exclusive interest of 

the parties, so as to achieve, as expressed in the doctrine33, a triangular relation-

ship between the party in the trial and whose rights or interests were possibly 

damaged by an unconstitutional norm, the court before which the exception is 

invoked and competent court to decide. 

 

 5. Conclusions 

 

Synthesizing the theoretical and practical aspects analyzed, we note the 

relevant elements, specific to the exception of unconstitutionality invoked by le-

gal persons before the courts of judge or commercial arbitration courts from Ro-

mania: 

1. the exception of unconstitutionality occupies a special place in the sys-

tem of procedural exceptions in Romanian law, based on the idea of constitution-

ality control exercised by the Constitutional Court and combining the specific 

means of defense from procedural law with those specific to constitutional law; 

2. although the legal suspension was abrogated, the jurisprudence of the 

supreme court, as well as the practice, showed that the judge, analyzing in terms 

of the merits and appropriateness of the invoked exception, can order the optional 

suspension of the case, until the decision of the Constitutional Court on the un-

constitutionality of the normative act invoked in the exception; 

3. in the silence of the constitutional norm, both Romanian and interna-

tional commercial arbitration courts can invoke the exception of unconstitution-

ality; 

4. the representation of the legal person must be carried out in full agree-

ment and in compliance with the mandate of representation, respectively in the 

                                                           
30 Ioan Muraru, Nasty Marian Vlădoiu, op. cit., p. 213. 
31 Viorel Mihai Ciobanu, op. cit., p. 320. 
32 The CCR decision no. 73 of June 4, 1996, published in the Official Gazette, Part I, no. 255 of 

October 22, 1996, the document is available online at https://www.ccr.ro/wp-content/uploads/2021 

/04/D073_96.pdf, accessed to date 09.11.2022. 
33 Ion Deleanu, op. cit. (Instituții și proceduri constituționale....), p. 854. 
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interest and on behalf of the institution that it legally or conventionally represents 

in the civil or criminal trial. 

Referring to what has been shown, the revision of the Constitution is re-

quired, in this sense we propose to correct the text provided for art. 146 letter d) 

thesis I, either by eliminating the courts ... of commercial arbitration and return-

ing to the norm prior to the 2003 revision, keeping access to the constitutional 

jurisdiction only the courts of judge, name in accordance with Title II of the Law 

no. 304/2004 on judicial organization and article 1 paragraph 2 of the Code of 

Civil Procedure, or by harmonizing the phrase commercial arbitration with the 

provisions of article 541, article 543, respectively Title III of the Code of Civil 

Procedure, relating to the arbitral tribunal, maintaining in this way both ways of 

resolving disputes, as provided by the constitutional norm in force. 

Considering all the aspects presented, the objectives proposed at the start 

of the study have been met, the research results being able to be used by students, 

masters and doctoral students, as well as by university teachers and researchers, 

magistrates, arbitrators, but also other legal professions (lawyers, legal advisers, 

clerks), interested by this field. 
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   The complexity of present challenges requires a quick and appropriate adap-

tation of the security concept on all levels and in this context this study is revealed as 

a necessity and it is capable to provide essential information for developing complex 

security strategies, under the need of respecting fundamental rights and freedoms. The 

vulnerabilities, threats and risks identified on legal security, belong in fact to the secu-

rity itself and have to be analyzed, anticipated and mitigated as much as it is possible. 

Highlighting the characters of the domain (complexity, dynamics and interdiscipli-

narity) the material present the evolution of ”legal security” on the practice of the 

European Court of Human Rights and put into discussion the risks and vulnerabilities 

of legal security (excessive standardization, inconsistent of practice and legislation) 

including their concrete consequences in the business field. 
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 1. Introduction 

 

         These epistemological approaches a plea for the importance of the inte-

grated approach to the complex contemporary crisis, in the context of security 

beginning from the interdisciplinary character of legal security, character deter-

mined by the reality that this area, security, is positioned at the confluence of 

legal sciences, without forgetting the influences of socio-political, economic, 

technological, etc. evolution.  

 Specially2, the present legal security is marked by problems such as: 

 - the far too frequent successive normative interventions (see the norma-

tive interventions with high frequency and antagonistic options, on a national and 

international level, carried out during the management of the Covid crisis, the 

energy crisis); 

- the excessive standardization; 

                                                           
1 Aida Diana D. Dumitrescu - Police Academy „Alexandru Ioan Cuza”, Bucharest, Romania, 

aida_dumitrescu@yahoo.com. 
2 Aida Diana Dumitrescu, The paradigms of the contemporary concept of legal security, „Intelli-

gence in the Knowledge Society”, National Academy of Information "Mihai Viteazul", Bucharest, 

2016, p. 87. 
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- the non-unitary practice of the courts; 

- a process of adaptation-unification-compliance with the legislation of 

the European Union characterized by slowness in a number of legal fields; 

- the penalization of the national judiciary practice by the European 

Courts (see the many cases in which the Romanian state is bound by the European 

Court of human Rights to pay damages for infringement of rights such us property 

rights, the right to a fair trial, the right to receive humane conditions of detention, 

etc.). 

The dynamics and complexity of security issues require in the legal field 

adaptation measures of the same complexity and a high degree of anticipation, 

precisely to prevent frequent normative changes, likely to deprive the legal norm 

of the condition of predictability and concretely, likely to affect the level of live-

lihood of the population and the possibility of maintenance-development of the 

business area. 

If in the analyzes of previous years we kept in mind the legal and eco-

nomic implications of the worrisome evolution of the geostrategic context (the 

worrying trend of Russia-Ukraine, Turkey-Syria-Greece relations, etc.) and of 

some factors that emerged as relevant (terrorism, migration, etc.) we are currently 

seeing the effects of the radicalization of the positions of the main states and of 

the complex crises that our society is facing. 

In all this complex geography, justice is and must remain a guarantor, an 

invincible ally, an essential pillar for security in all its plans. Starting with the 

birth of the normative act and up to its concrete application, it is essential that this 

whole process is fully subordinated to the principles of law. 

Let us not forget that it is justice that materializes the concepts of well-

being and equity, that through justice what is right is done by people, for people, 

a true art of good and equity (Celsius, "jus est ars boni et aequi").  

Considering the fact that respect for fundamental human rights is an es-

sential component of legal security, we therefore propose to discuss the im-

portance of respect for human rights in the context of the complex paradigm of 

security, starting from the concept of "legal security" and then, through the anal-

ysis of the programmatic documents, respectively of the present socio-normative 

challenges. 

 

 2. About ”legal security” in the view of the European Court of Hu-

man Rights3 
          

 As is known, the reference to the concept of "legal security"4 has existed 

for several decades in judicial practice, in this sense it should be noted that, since 

                                                           
3  Decision of 22 June 2000 in Case COEM and others; www.idrept.ro. 
4 For developments regarding the concept of "legal security", see: Ramona Duminică, Criza legii 

contemporane, CH. Beck Publishing House, Bucharest, 2014, pp. 103-107.  
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1979 the European Court of Human Rights, in Case Marckx, held that "the prin-

ciple legal security is necessarily closely linked to the right of the Convention".          

 The rule of law has close connections with the principles of legality (art. 

2, paragraph 1, first sentence) and Convention provides that the right to life of 

every person is protected by law, predictability and accessibility. 

 Into the practice of Court there are several cases into which it is made 

reference to the ”legal security” and one of this  appears in case Rassmussen in a 

case about interests of child and the appliance of art. 8 of the Convention on pri-

vacy and family into the Danish legislation. Court opined that the provision of 

Danish law is in accordance with the Convention because it is "justified by the 

concern to ensure legal certainty and to protect the interests of the child". 

 Our approach would not be complete without mentioning the incidental 

provisions of the Guide of the European Court of Human Rights regarding art. 6 

of the Convention (Guide regarding art. 6 of the Convention – The right to a fair 

trial (civil aspect). There are two situations in which this document refers directly 

to the concept of "legal security": 

 - Legal security and access to justice. A first aspect is related to the 

impairment of legal security by not respecting the right of access to justice. Thus, 

it is specified that the right of access to a court5 is essentially affected if the way 

in which it is regulated exceeds the goals to which it is subsumed, more precisely 

legal security and the good administration of justice. Moreover, such a situation 

constitutes a genuine obstacle for the litigant who requests the court to settle the 

dispute on the merits. 

 - Legal security and non-unitary practice. Another context retained in 

the guide refers to the problem of the non-unitary practice of national courts, a 

problem that generates serious successive effects. In this sense, it is mentioned 

that a "practice6 of deep and persistent divergences that has developed within the 

highest judicial authority of the country is, in itself, contrary to the principle of 

legal security, which is implicit in all the articles of the Convention and consti-

tutes one of the fundamental elements of the rule of law [Beian v. Romania (no. 

1), point 39]7." 

          In the cited case, the court recognized a very dangerous situation deter-

mined by the non-unitary practice of the supreme court. More precisely, the prac-

tice of this court" has itself become a source of legal insecurity, thus reducing 

                                                           
5 Point 79, page 21 of the Guide regarding art. 6 of the Convention – The right to a fair trial (civil 

aspect), https://www.echr.coe.int/Documents/Guide_Art_6_RON.pdf [Zubac v. Croatia (MC), 

point 98]. In the event of an inaccurate or incorrect indication of the time limits to be respected by 

the authorities, national courts must take sufficient account of the specific circumstances of the case 

and not apply the relevant rules and jurisprudence in a too rigid way [compare Clavien v. 

Switzerland (dec.) and Gajtani v. Switzerland]”. 
6 Item 284, page 57 of the Guide regarding art. 6 of the Convention – The right to a fair trial (civil 

aspect) https://www.echr.coe.int/Documents/Guide_Art_6_RON.pdf. 
7 Decision 6 decembrie 2007. Official Gazette no. 616 of August 21, 2008. The Beian case against 

Romania. 
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public confidence in the judicial system", which led the Court to note that juris-

prudential uncertainty had the effect of depriving some litigants of the exercise 

of their recognized rights. 

         Unfortunately, the state of our non-unified judicial practice is found men-

tioned in this guide "the divergent decisions that affected a large number of peo-

ple, adopted by the domestic courts on the same matter in a short period of time 

before the High Court resolved the conflict of jurisprudence, they did not lead to 

a violation (Albu and others v. Romania, points 42-43)", a reality which, con-

stantly reported on all levels and in all plans, is not a surprise. 

 

 3. Inconsistency of the legislator and judicial practice 

        

 Over time, we have given consistent space within the research carried out 

to the inconsistency of the legislator, respectively to the non-unitary legal practice 

of the courts and the effects of such an attitude. As I mentioned above that situa-

tion is known (see the practice of the European Court of Human Rights) and sanc-

tioned on a European level, but, unfortunately, the situation persists, with serious 

consequences for litigants in particular and citizens in general. 

 

 3.1. Non-unitary practice  
 

 The non-unitary practice is a real and important vulnerability of all na-

tional judicial system and the phenomenon is affecting the European legal prac-

tice. Specialists8 say that "the legal unification is a dream generated by the need 

to ensure the legal security by avoiding delivery of diverging decisions on iden-

tical issues."  

         The European institutions9, including the European Commission (Com-

mission report to the European Parliament) and the European Council are reacting 

about the progress of our country under the Mechanism for Cooperation and Ver-

ification, taking into consideration solutions consistent with jurisprudence of the 

European Court of Human Rights10 because the non-unified practice is subject of 

the mechanism of the jurisprudence administration provided by art. 26 ind. 1, 

paragraph 1, 2 of the Interior Order Regulations of the courts approved by Reso-

lution of the Plenum of the Superior Council of Magistracy no. 387/2005.  

 The non-unitary practice generates ample echoes on the civil society and 

affects public confidence in the judiciary, more than that, this issue has the effect 

the order for our state to pay substantial damages and affecting the state budget. 

                                                           
8 Razvan Anghel (President of Section of I Civil Court of Appeal Constanța), Unificarea 

jurisprudenței - obiective, mecanisme, perspective, „Curierul judiciar”, No. 3, June 2015. 
9 http://ec.europa.eu/cvm/docs/com_2015_35_ro.pdf. Brussels, 28 January 2015 COM/2015) 35 

final. 
10 Beian dossier against Romania; Stephen Stef cause against Romania. 
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This practice is unfortunately also reported at the level of the legislator, respec-

tively at the level of the different institutions or authorities. 

 In a study11 made a couple of years ago about the damages paid by Ro-

manian State we observed that "this obligation of the state to pay compensation 

is not determined exclusively by the judgments but also by other situations that 

distinguished the inconsistency of regulation or the lack of proper conditions for 

detention. This conclusion results from the analysis of the main reasons the Ro-

manian state was condemned by the European Court of Human Rights (right to 

life; right to liberty and security; right to a fair trial; ownership; right to respect 

of private and family life; the prohibition of discrimination". A good example for 

this situation is that Romania was sanctioned by the European Court of Human 

Rights in the Revolution12 file and the Court established that our state has to pay 

to each applicant from a folder 15,000 Euros for each of the 45 plaintiffs in a total 

compensation 675,000 Euro. Into this study we observed that during 2015 there 

were 772 new cases against Romania, and according to statistics13, from the cases 

recorded, 350 refers to the material conditions of detention. Because the total 

amount of damages awarded by the Court in its judgment has exceeded 6 million, 

in 2015 our country has become the third EU country among the top states com-

plained to the Court. 

 The trend of the Romanian state losing cases before the European courts 

has not stopped and, unfortunately, it has not slowed down either, generating 

more and more debts. For the period 2005-2012, the European Court of Human 

Rights sentenced Romania to pay 38,540,639 EUR14, from 1998 to 2020, the Ro-

manian state was sentenced to pay 320 million lei. Another statistic15 shows that 

in the period 2017-2021, Romania paid over 44 million euros in compensation 

following convictions at the European Court of Human Rights (ECtHR), of which 

in 2017 the amount was approximately 2.64 million euros, and in the first part of 

                                                           
11 Aida Diana. Dumitrescu, op. cit., 2016. In 2014 pending before European court were registered 

839 demands against Romania. I noted that on the conditions of detention in Romania, in 2014, in 

Case Oprea and others vs. Romania European Court of Human Rights obliged the Romanian state 

to pay 164 150 Euros as moral damages and costs for breach of Article 3 of the Convention - pro-

hibition of torture. Also, for violation of article 3 of the Convention in 2014 the Court awarded 

damages in the other 33 cases, the total amounts of compensation being 243,683.92 Euros. 
12 http://www.juridice.ro. The decision by the Board on May 24, 2011, Case Association 

"December 21st 1989" and others v. Romania (33810/07 and 18817/08). 
13 www.agerpres.ro/politica/2016/01/07, consulted on 1.10.2022. 
14 www.mae.ro. The Ministry of Foreign Affairs found the following distribution of compensations: 

2005 (2,271,012.19 lei); 2006 (3,041,699.77 lei); 2007 (14,058,607.71 lei); 2008 (47,185,480.32 

lei); 2009 (41,232,042.62 lei); 2010 (48,320,194.89 lei); 2011 (8,544,194, 62 lei); 2012 

(8,779,648.68 lei). 
15 According to the cited document, the total amount of compensation paid by the Ministry of Fi-

nance, following Romania's convictions at the European Court of Human Rights, between the years 

2017 - 2021 (January - March), was 217,017,419.90 lei. Thus: 2017 - amount paid: 13,064,446.36 

lei; 2018 - amount paid: 23,915,888.03 lei; 2019 - amount paid - 23,774,556.57 lei, 2020 - amount 

paid: 66,706,055.91 lei; 2021 (January - March) amount paid: 9,556,473.06 lei. Total - 

217,017,419.93 lei. 
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2021 over 18 million euros. In summary, analyzing the data from the ECDO16's 

annual activity reports, we note: 

 - in 2020, the Court was referred to complaints from Russia (13,645), 

Turkey (11,750), Ukraine (10,408), Romania (7,561), Italy (3,469). Our state was 

convicted in 64 of the 82 cases resolved by the Court, occupying the fourth posi-

tion, after the Russian Federation, with 173 convictions (out of 185 cases re-

solved), Turkey with 85 convictions (out of 97 cases resolved) and Ukraine with 

82 convictions (out of 86 resolved cases). In the previous three years, Romania 

occupied the same position, after having been consistently in third place until 

2016. 

 - in 2021, 2,971 applications regarding Romania were assigned to the 

Court compared to 2,994 applications assigned in 2020. The member states of the 

Council of Europe with the most pending cases at the end of 2021 were: Russia 

(17,013), Turkey (15,251), Ukraine (11,372), Romania (5,690), Italy (3,646) [an-

nual report, p. 180]. 

 

 3.2. The inconsistency of the legislator 
 

         Another important risk for the legal security is the inconsistency of the 

legislator. We can see this line in a lot of domains, beginning with rules concern-

ing the compensation of the persons persecuted under communism17and ending 

with the recent changed rules in energy field. 

         Until the last years one of the most important issues of our legislation 

was that on the compensation of persons persecuted by the communist system 

Romania, unlike many other Eastern states18, decided to proceed to the compen-

sation of the victims but did not respect his own decision. Note that it was estab-

lished that dispositions of the Convention for the Protection of Human Rights and 

                                                           
16 https://www.juridice.ro/767604/cedo-raportul-de-activitate-pe-anul-2021.html, consulted on 1. 

10.2022. 
17 Aida Diana Dumitrescu, Mara Ioan, Particulars about the theoretical and practical application 

of Decree Law No. 118 of 30 March 1990 on granting rights to persons persecuted for political 

reasons by the dictatorship with effect from 6 March 1945, and those deported abroad or prisoners, 

„Studia Iurisprudentia. Studia Universitatis Babes-Bolyai”, No. 4/2011, ISSN 2065-7498, http:// 

arhiva-studia.law.ubbcluj.ro/articol/475. 
18 Pilot judgment Maria Atanasiu and others against Romania: "Compared legislation on the 

restitution or compensation for property nationalized before 1989 in Central and Eastern Europe", 

Official Gazette of Romania, Part I, no. 778 of 22 November 2010. Poland, Hungary, Estonia and 

Germany have opted for partial compensation. In Poland is applied a compensation for o the Bug 

region and a possibility of deduction limited to 20%, by providing allowances. Hungary provides 

money compensation or coupons compensation. Estonia and Germany does not provide 

compensation for those goods (Estonia) or land and buildings (Germany) who have lost their initial 

look. In Moldova, Czech Republic, Russia, Slovakia, Ukraine, have the right to submit claims for 

restitution or compensation only the victims of political repressions.  Moldova, Russia and Ukraine 

have not standardized on. Judgment of 12 October 2010. jurisprudentacedo.com. 
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Fundamental Freedoms does not require to the Member States a specific obliga-

tion to repair the injustices or the damages caused by their predecessors (Case 

Ernewein and Others v. Germany on 12 May 200919, Case of 2 February 2010 in 

Case Klaus and Iouri Kiladze against Georgia20 on 2 February 2010). Constitu-

tional Court of Romania21 invoked the practice of the European Court of Human 

Rights in the matter of the inexistence of a moral obligation of a State to compen-

sate these victims as an argument in order not to oblige our state to pay compen-

sation, but the reality is that state assumed himself this obligation22. 

       Currently, domestically, by far the biggest challenge is represented by 

the inconsistency of the legislator in the field of energy regulations. I have noticed 

in the recent history23 of the national legislature a series of normative measures 

initiated with the aim of combating the effect of the increase in electricity, thermal 

energy or gas prices and providing aid to the population in this category, includ-

ing: 

 - the draft Law24 for the approval of the Government's Emergency Ordi-

nance no. 69/1997 regarding the granting of aid for the payment of additional 

expenses determined by the increase in the consumption of thermal energy in the 

months of the cold season and the increase in its price, for some categories of the 

population, as well as the modification and the completion of the Government's 

Emergency Ordinance no. 3/1997 (PL no. 346/1997) materialized through the 

adoption of Law no. 128/1998. 

 - the legislative proposal regarding the granting of aid for the payment of 

additional expenses, determined by the increase in the consumption of thermal 

energy in the months of the cold season and the increase in its price, for some 

categories of the population (Pl. no. 359/1998), an initiative that did not materi-

alize, the procedure legislative ceased by not falling within the provisions of art. 

60 paragraph 5 of the Romanian Constitution25. 

                                                           
19 www.dreptonline.ro, consulted on 1.10.2022. 
20 Ibid. 
21 The Decision of the Constitutional Court no. 1358/2010 (Official Gazette of Romania, Part I, no. 

761/15 November 2010) and the Decision of the Constitutional Court no.1360/2010 (Official Ga-

zette of Romania, Part I, no. 761. 15 November 2010). 
22 Decree - Law 118/1990 regarding the granting of rights to persons persecuted for political reasons 

by the dictatorship established starting on 6 March 1945 and those deported abroad or held prison-

ers; Republished. Official Gazette, no. 631 of 23 September 2009; Law 69/2015 amending Decree-

Law no. 118/1990 regarding the granting of rights to persons persecuted for political reasons by the 

dictatorship established starting on 6 March 1945 and those deported abroad or held prisoners. 
23 Aida Diana Dumitrescu, Reflecții asupra evoluției contextului național și european în materia 

ajutoarelor de stat, compensarilor și plafonării prețurilor, „Curierul judiciar” no. 8/2021, p. 457-

460. 
24 Law no. 128 of June 25, 1998 for the approval of Government Emergency Ordinance no. 69/1997 

regarding the granting of aid for the payment of additional expenses, determined by the increase in 

the consumption of thermal energy in the months of the cold season and the increase in its price, 

for some categories of population, as well as the amendment and completion of the Government 

Emergency Ordinance no. 3/1997. Official Gazette of Romania no. 232/25 June 1998. 
25 The Romanian Constitution. Art. 60 (5) "The draft laws or legislative proposals entered on the 
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 - Emergency Ordinance no. 114 of December 28, 2018 regarding the es-

tablishment of measures in the field of public investments and fiscal-budgetary 

measures, the modification and completion of some normative acts and the ex-

tension of some deadlines26. 

 - Emergency Ordinance no. 27 of March 18, 2022 regarding the measures 

applicable to final customers in the electricity and natural gas market in the period 

April 1, 2022-March 31, 2023, as well as for the modification and completion of 

some normative acts in the field of energy27. 

 - Emergency Ordinance no. 119 of September 1, 2022 for the amendment 

and completion of the Government Emergency Ordinance no. 27/2022 regarding 

the measures applicable to final customers in the electricity and natural gas mar-

ket in the period April 1, 2022-March 31, 2023, as well as for the amendment and 

completion of some normative acts in the field of energy28. 

 - Emergency Ordinance no. 153 of 11 November, 2022 regarding the 

amendment and completion of the Government's Emergency Ordinance no. 

27/2022 regarding the measures applicable to final customers in the electricity 

and natural gas market in the period April 1, 2022-March 31, 2023, as well as for 

the amendment and completion of some normative acts in the field of energy and 

the Emergency Ordinance no. 119 of September 1, 2022 for the amendment and 

completion of the Government Emergency Ordinance no. 27/2022 regarding the 

measures applicable to final customers in the electricity and natural gas market 

in the period April 1, 2022-March 31, 2023, as well as for the modification and 

completion of some normative acts in the field of energy29. 

         The accelerated succession of legal provisions in the field of energy is 

                                                           
agenda of the previous Parliament continue their procedure in the new Parliament". 
26 Official Gazette of Romania no. 1116 of December 29, 2018. 
27 Official Gazette of Romania no. 274 of March 22, 2022. 
28 Published in the Official Gazette number 864 of September 1, 2022. "Art. 1 (1) - By derogation 

from the provisions of art. 80 para. (2) from the Electricity and Natural Gas Law no. 123/2012, with 

subsequent amendments and additions, for consumption between September 1, 2022 and August 

31, 2023, the final billed price capped by electricity suppliers is: a) a maximum of 0.68 lei/kWh, 

including VAT, in the case of household customers whose average monthly consumption at the 

place of consumption in 2021 is between 0-100 KWh inclusive; b) a maximum of 0.80 lei/kWh, 

including VAT, in the case of household customers whose average monthly consumption at the 

place of consumption in 2021 was between 100.01-300 kWh, for a monthly consumption of a max-

imum of 255 kWh. Electricity consumption exceeding 255 KWh/month is invoiced according to 

the provisions of art. 5 para. (1)". 
29 Official Gazette, Part I no. 1091 of November 11, 2022. https://gov.ro/ro/print?modul=sediente 

&link=informatie-de-presa-privind-actele-normative-aprobate-in-cadrul-edintei-guvernului-roma 

niei-din-11-November-2022. "The approved normative act provides for the establishment of tem-

porary measures, with the role of mitigating the direct economic effects due to the increase in energy 

prices, by capping the market revenues of electricity producers. These measures are necessary so 

that the electricity prices paid by final customers do not aggravate the level of energy poverty and 

do not lead to a blockage of economic activities at the national level, bearing in mind that it is 

imperative to ensure a rigorous discipline of the energy market and a high level of protection of 

citizens in their capacity as consumers." 



Doctrina et Usu in Business Law                                                                                 203 
 

itself a risk factor for legal certainty, without questioning the substantive issues 

of the legal provisions in question. It is correct to note that since the appearance 

of the framework law, the moment of 2012 and until now, fundamental transfor-

mations have taken place in the specific market, some desirable, negotiated (entry 

into the free electricity market), others undesirable but unavoidable (the energy 

crisis). If the provisions of art. 8030 of the Energy Law stated the freedom of sup-

pliers to set the price at which they provide electricity, with the following that the 

protection of vulnerable consumers - "household customers affected by energy 

poverty and those who are vulnerable" should be carried out by any legal means, 

other than public interventions in setting prices of electricity supply, with the 

manifestation of the energy crisis, this freedom of suppliers was constantly re-

stricted and we find differentiated exemptions according to criteria such as the 

quality of the consumer or the amount of energy consumed. 

       Thus, the very text of art. 1 of the Emergency Ordinance no. 27/2022 

specified two situations of price capping for household customers' bills, the econ-

omy of electricity consumption being encouraged and aimed at the consumption 

made between September 1, 2022 and August 31, 2023: 

 a. for an average monthly consumption achieved at the place of consump-

tion in 2021 between 0-100 KWh inclusive, the final billed price capped by the 

electricity suppliers is a maximum of 0.68 lei/kWh, including VAT; 

 b. in the case of an average monthly consumption at the place of con-

sumption in 2021 between 100.01-300 kWh, for a monthly consumption of a 

maximum of 255 kWh, the final capped invoiced price is a maximum of 0.80 

lei/kWh, including VAT. 

      Without discussing the provisions of the ordinance in their entirety, for 

such a discussion a large space is needed, we point out the risk of the legislator 

using a subjective and unpredictable criterion, namely "consumption made at the 

place of consumption in 2021". The next normative act in the sequence of amend-

ments is represented by the Emergency Ordinance no. 119/2022, a document 

which, in the text of its first article, operates a modification of the consumption 

grids to which it refers, but maintaining the same unpredictability criterion iden-

tified above. 

       The new elements brought by the recent Emergency Ordinance no. 

153/2022, by correlation with the provisions of the Regulation of the Council of 

the European Union no. 1854/2022 regarding an emergency intervention to ad-

dress the problem of high energy prices31 are essential and have the potential to 

rebalance and unblock the energy market by introducing the mechanism for the 

centralized purchase of electricity, the predictability of the rule being partially 

                                                           
30 Law no. 123 of July 10, 2012 on electricity and natural gas. Official Gazette no. 485 of July 16, 

2012. 
31https://lege5.ro/Gratuit/gezdonjrgi4da/regulamentul-nr-1854-2022-privind-o-interventie-de-urg 

enta-pentru-abordarea-problemei-preturilor-ridicate-la-energie?d=2022-11-14, consulted on 1.10. 

2022. 
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respected. 

        Note that the problem of the energy crisis is not new, neither internation-

ally nor nationally; only the precision of the ability to anticipate the dimensions 

of the energy crisis can be debatable. Essential programmatic documents in the 

field of the national strategy32 have identified the potential of fluctuations in 

global energy demand to generate or amplify crises, the energy dimension being 

one of the main directions of action identified within the National Defense Strat-

egy. 

        The discussion on the legislator's inconsistencies cannot be considered 

concluded without recalling the sequence of normative provisions adopted during 

the Covid pandemic, on a national, European and international level, the substan-

tive and formal issues of these documents and their correlation - compliance with 

the provisions of the Convention for the defense of Human Rights and Funda-

mental Freedoms33. The experience of establishing a state of emergency during 

the Covid pandemic, a situation provided for by art. 15 of the Convention, clearly 

indicates the need to identify and implement common, staged, individualized and 

predictable practices and mechanisms. 

 

 4. Conclusions 

 

        The citizen is legitimately entitled to accept compliance with a legal norm 

characterized by proportionality, clarity and predictability, established in accord-

ance with the provisions of the Convention for the Protection of Human Rights 

and Fundamental Freedoms, respectively the Charter of Fundamental Rights of 

the European Union34. 

        The fluidity of relations on the citizen-state axis is inextricably linked to 

the trust that the state instills in the citizen, the state's ability to act as a true guar-

antor of the rights and freedoms of its citizen, the way crisis situations are man-

aged, without abuse of rights and without an unjustified limitation of the exercise 

of rights and freedoms. 

        Although all these criteria can be met and can converge towards a desir-

                                                           
32 The National Defense Strategy for the period 2020-2024 was approved by Decision no. 22 of 

the joint meeting of the Senate and the Chamber of Deputies of June 30, 2020, which was pub-

lished in the Official Gazette, Part I, no. 574 of July 1, 2020. See point 77 - p.19, point 180 -p.35. 

The 2015-2019 National Defense Strategy identifies the energy dimension within the 7 directions 

of action to ensure national security. 
33 https://www.echr.coe.int/documents/convention_ron.pdf, consulted on 1.10. 2022. See the 

provisions of art. 5 (the right to liberty and security); art 8 (the right to respect for private and family 

life); Art. 10 (freedom of expression); Art. 11 (freedom of assembly and association). 
34 https://eur-lex.europa.eu/legal-content/RO/TXT/HTML/?uri=CELEX:12012P/TXT&from=RO, 

consulted on 1.10. 2022. The right to liberty and security (art. 6); Freedom of assembly and 

association (art. 12); Freedom to carry out a commercial activity (art. 16); access to services of 

general economic interest (art. 36). 
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able state of legal security, through a concerted effort in all plans, of all institu-

tions and competent authorities, recent experiences lead us to conclude that there 

are still, frequently, mismatches between the provisions of the Convention for the 

Protection of Human Rights and Fundamental Freedoms and the provisions of 

some normative acts, respectively solutions of judicial practice. 
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Critical Analysis of the Law No. 151/2015 Regarding the Personal 

Insolvency Proceedings 

 

Lecturer Adriana DEAC1 
 
Abstract 

The work aims to offer an objective, even critical analysis of Law no. 151 of 

20152 regarding the insolvency of natural persons. This regulation, entered into force on 

01.01.2018, ̋ celebrates˝ 5 years of application, which is why I approached this topic with 

the intention of a general analysis of the provisions of the Insolvency Law of natural 

persons and to offer my own conclusions regarding this topic. I will analyze, in the first 

part of the paper, the general provision regarding the notion of insolvency, the conditions 

imposed by law for the initiation of this procedure, as well as the options that Law 

no.151/2015 makes available to the insolvent debtor depending on his legal situation. In 

the second part of the paper, I will analyze a series of debatable aspects that the law 

refers to, and I will assess the usefulness and opportunity of their regulation. The conclu-

sions will try to offer some legislative proposals that will make this law more well-known 

and approachable for natural debtors in a state of insolvency. Carrying out the scientific 

approach, I will use different methods of interpretation, starting from the grammatical 

one and reaching the method of quantitative and comparative analysis. 

 

Keywords: insolvency, debtor, natural person, insolvency proceedings, Law no. 

151/2015, Law no. 85/2014, EU Regulation 848/2015, good faith, assets, the insolvency 

commission, the judicial administrator, the court, the liquidator. 

 

JEL Classification: K35, K36 

 

 

1. Introduction 

 

Insolvency represents the situation when the debtor has due debts, but 

has not money to pay them. He has other assets, but not cash. In opposition, bank-

ruptcy means that the debtor has due debts, but he has no assets or money to pay 

them. The insolvent has hope and can save himself, financially, if he follows the 

insolvency proceedings provisions. The bankrupt, theoretically, has no hope to 

survive financially. 

The European Union member states legislations normally regulate the 

insolvency proceedings for both natural and legal persons within a single legisla-

tive act.  

In Romania, things are a little different, even if for both debtors natural 

                                                           
1 Adriana Deac - Faculty of Law, Bucharest University of Economics Studies, Romania, 

adriana.deac@drept.ase.ro.  
2 Law no. 151/2015 on natural persons insolvency proceedings, published in the Official Journal 

no. 464 din 26 of June 2015. 
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or legal person, professional or non-professional person, according to the EU 

2015/848 Regulation3, there should have been only one regulation to explain the 

insolvency proceedings, in reality, there are two different regulations, one, Law 

no. 85/2014 on the insolvency proceedings of legal persons4 and another, Law 

no. 151/2015 on the insolvency proceedings of the individual who does not carry 

out professional activities. 

Viewed as a social protection law, Law no. 151/2015 on the insolvency 

of natural persons targets debtors in good faith who have debts emerged from the 

non-payment on schedule of their bank rates, the purchase of an asset or service, 

from maintenance of their appartement, payment of the utilities or debts resulting 

from activities meeting outstanding personal needs. 

The legislator specifies in art. 1 the purpose of the regulating the insol-

vency of natural persons proceedings, namely, the recovery of the financial situ-

ation of the debtor in economic difficulty by establishing a collective procedure 

in which all the debtor’s creditors participate, in order achieve three objectives: 

the recovery of the debtor’s financial situation, the fulfilment of his liabilities and 

debtor’s release from debts after completing the proceedings5. 

The law applies only to the natural person, simple individual or individ-

ual consumer who has no debts resulting from the operation of a business as de-

tailed in Article 3 (2) of the Romanian Civil Code6, meaning an organized activity 

consisting in producing, administrating or selling of an asset, providing a service 

in order to reach an economic target. 

The insolvency law of natural persons (individuals) was adopted in 2015 

and published in the Official Journal on June 26, 2015, but came into force only 

on January 1, 2018, due to numerous postponements caused by non-fulfilment by 

the administrative authorities of their obligations to create the central and territo-

rial insolvency commissions and other administrative infrastructure necessary for 

the implementation of this law. 

Initially, the law was supposed to enter into force on December 25, 2015, 

but due to the lack of methodological provisions for implementing the law, the 

deadline was postponed until December 31, 2016, by Government Emergency 

Ordinance 61/2015. Unfortunately, due to the lack of administrative and legisla-

tive infrastructure, Law no. 151/2015 did not enter into force at the end of 2016 

                                                           
3 Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015 on the 

insolvency proceedings, published in the Official Journal of the European Union L 141/19 of 

05.06.2015.  
4 Law no. 85/2014 on the procedure for the prevention of insolvency and insolvency, published in 

the Official Journal no. 466/2014. 
5 Adriana Deac, Romanian Law no. 151/2015 on the insolvency of physical persons. Participants 

in insolvency proceedings, „Juridical Tribune - Tribuna Juridica”, Volume 8, Issue 1, March 2018, 

p. 270. 
6 Law no. 287/2009 regarding the Romanian Civil Code, republished in the Official Gazette of 

Romania no. 505 of 15.07.2011 and Law no. 71/2011 for the implementation of Law no. 287/2009 

regarding the Civil Code, published in the Official Gazette of Romania no. 409 of 10.06. 2011. 
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and as a result, the Government Emergency Ordinance (G.E.O.) no. 98/2016 the 

entering into force was delayed until August 1, 2017. Only in June 2017, almost 

two years after the adoption of Law no. 151/2015, the methodological provisions 

for entering into force of the law were adopted by the government decision 419 

for 20177, establishing the terms for the application of the law, types of creditors, 

fees for the administrator of the procedure as well as the minimum and maximum 

amount of fees charged by the liquidator and the administrator of the procedure 

The last postponement of the entry into force of Law no. 151/2015 was 

made when the Government Ordinance (G.O.) 6/2017 was adopted to extend the 

term until January 1, 2018, the moment from which this normative act finally 

entered into force in Romania. 

Regarding the individual insolvency proceedings Law no. 151/2015, I 

should say that Murphy’s laws are perfectly suitable. If something goes wrong 

from the start, it will go wrong until the end. After a rather complicated legislative 

path, theoretically this law of insolvency of individuals should have enjoyed a 

great success, offering the debtor the chance to fix his financial and legal prob-

lems. Unfortunately, after 5 years from entering into force, Law no. 151/2015 is 

almost unknown. 

Following this short introduction, I will analyse the important aspects re-

garding the insolvency of the natural persons, without detailing all the provisions, 

the law being quite consistent. I will emphasize some problems raised in literature 

with the intention of discuss about them and try to offer solutions to amend the 

law. 

 

2. Content 

 

As paragraph 12 of the Law 151/2015 states, the insolvency means that 

the debtor does not have enough funds to pay his current debts, not that he has 

not any assets. We can notice that the Romanian law defines the insolvency based 

on the liquidity theory. If the person has funds, cash to pay his debts, he is not in 

state of insolvency. If he does not have funds, theoretically, he is in insolvency. 

Also, the law stipulates that, after 90 days from the due debt, the debtor is pre-

sumed insolvent. Here, the Romanian legislation, unlike the European Union leg-

islation, makes a difference between the individual person as a consumer and the 

individual person as a professional. If the debtor is just a consumer, not a profes-

sional, the law will presume him as insolvent after 90 days from the due debt. 

But, if the debtor is a professional, the law will presume him as insolvent after 60 

days from the due debt. In both cases, the presumption is relative, not absolute, 

meaning that it can be prove differently. 

The purpose of the law is primarily to ensure the protection of the debtor 

                                                           
7 Government Decision no. 419/2017 for the approval of the Methodological Norms for the 

application of Law no. 151/2015 on insolvency procedure of natural persons, published in the 

Official Journal no. 436 of 13.06.2017. 



Doctrina et Usu in Business Law                                                                                 210 
 

qualified by law ˝in good faith˝, finding himself in a state of insolvency, meaning 

that he is unable to pay his due debts because of lack of financial resources. 

The right to initiate the insolvency proceedings in any of its forms be-

longs exclusively to the debtor. The bodies applying the insolvency proceedings 

are the insolvency commission, the judicial administrator, the court and the liq-

uidator. 

The institution with decision-making, control and supervision powers 

over the procedure are the Central Insolvency Commission and the Territorial 

Insolvency Commission where the debtor has his domicile, residence or habitual 

residence for a period of at least 6 months prior to the application.   

The insolvency administrator administrates the insolvency proceedings 

based on a debt repayment plan, under the control of the Insolvency Commission. 

The novelty and distinguishing feature of company insolvency proceedings is that 

they may be administrators of the proceedings, along with insolvency practition-

ers, bailiffs, notaries and lawyers who are on the List of Procedural Administra-

tors and Liquidators for the Insolvency Procedure of Individuals. 

The Court who participates in the insolvency proceedings is ̋ judecatoria˝ 

where the debtor had his domicile, residence or habitual residence for a period of 

at least 6 months prior to the notification of the court settles all claims in insol-

vency proceedings by liquidation of assets, appeals against the decisions of the 

insolvency commission provided by law as well as the requests for debt release. 

The Tribunal will be the institution that will settle definitively as an appeal court. 

The beneficiary of the insolvency proceedings is the good faith debtor, a 

natural person domiciled or residing in Romania for at least 6 months prior to the 

application, who is in a state of insolvency and there is no reasonable probability 

of becoming, within a maximum period of 12 months, able to perform its obliga-

tions as contracted, while maintaining a reasonable standard of living for himself 

and his family. 

Insolvency is presumed when, after a period of 90 days, the debtor has 

failed to pay the debt of one or more of its creditors. The presumption is relative, 

meaning that, anytime, the debtor or the creditors can prove the contrary. The 

total amount of the debt must not reach certain limit, respectively 15 minimum 

wages per economy. 

So, the conditions that the debtor must comply refers to his good faith, 

domicile or residence, the time limit since the due debt and the maximum value 

of the debt. 

The Law no. 151/2015 presents the expressly listed situations when the 

debtor cannot apply for the insolvency proceedings, namely: 

 - the case of the debtor in respect of whom, for reasons attributable to 

him, an insolvency proceeding based on a debt repayment plan, a judicial insol-

vency proceeding by liquidation of assets or a simplified insolvency proceeding 

with less than 5 years' termination has been closed prior to the submission of a 

new request to open insolvency proceedings. 



Doctrina et Usu in Business Law                                                                                 211 
 

 - the case of the debtor who has been definitively convicted of an offense 

of tax evasion, forgery or intentional infringement of property by breach of trust. 

 - the case of the debtor who has been dismissed in the last 2 years for 

reasons regarding him. 

 - the case of the debtor who, although fit for work and without a job or 

other source of income, has not taken the reasonable diligence necessary to find 

a job or who has unjustifiably refused a proposed job, or another income-gener-

ating activity. 

 - the case of the debtor who accumulated new debts, through voluptuous 

expenses, while he knew or should have known that he was in a state of insol-

vency. 

 - the case of the debtor who determined or facilitated the insolvency, in-

tentionally or through gross negligence. 

 The Law 151/2015 regulates in art. 5 three different possibilities offered 

to the debtor in order to save his patrimony while paying his debts, namely, the 

debt repayment plan, the insolvency procedure by liquidation of assets and the 

simplify insolvency procedure.8 

 The first proceeding that the debtor can benefit on is the debt 

repayment plan which is defines by the provisions of art. 3 point 17 of the Law 

as: ̋ the collective and egalitarian procedure, which is applied to the debtor natural 

person in good faith in order to recover his financial situation, for the adequate 

management of income and expenses in order to cover as much of the liability as 

possible, through a plan of debt repayment, followed by the release of residual 

debts˝. 

The debt repayment plan is drawn up by the debtor together with the ad-

ministrator of the procedure, its maximum execution period is five years and can 

be extended for another year. The plan must provide information about the 

amount and terms of payment as well as other measures to help financial recovery 

of the debtor. The mandatory provisions of the recovery plan are clearly set out 

in Article 25 (2) of Law 151/2015, namely the reasons that determined the 

debtor’s insolvency entrance, the final table of the debts, the final amount of the 

debts. It is important to mention that, during this period of the insolvency proce-

dure, the debtor can no longer be obliged to pay penalties, interests, late payments 

or other similar accessories. The reorganization plan must also include the list of 

assets whose capitalization is proposed to cover the liabilities and their market 

value and any measures to help the financial recovery of the debtor. 

This procedure is one of the three procedures that personal insolvency 

proceedings Law regulates; it is an administrative procedure that does not take 

place in front of the court, but in front of an insolvency commission, an adminis-

trative body. The court intervenes only when there are legal issues regarding this 

procedure, for example, appeals. 
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The insolvency proceeding based on a debt repayment plan is a procedure 

recognized to the consumer debtor in good faith, being a collective procedure. It 

is based on a debt repayment plan drawn by the administrator of the procedure 

and the debtor and, after completing it, the debtor may even be forgiven for the 

payment of the residual debts. 

Unlike personal bankruptcy, this form of insolvency based on a debt re-

payment plan should be seen as an encouragement to the good faith debtor, as a 

remedy to improve the financial situation. The debtor is supported to find a legal 

and financial solution with the administrator appropriate for the recovery of its 

assets. 

The second proceeding offered to the debtor is by liquidation of assets 

defines by art. 3 pct.18 of the law as ˝the collective and equal procedure, which 

is applied to the debtor in good faith to capitalize his assets and/or his traceable 

income to cover the liabilities, followed by the issuance residual debts, under the 

conditions of this law˝. 

This insolvency proceeding also is granted to the good faith debtor for 

the purpose of covering his liabilities and as a result the payment of creditors' 

claims.  Different from the insolvency procedure based on debt repayment, the 

insolvency based on liquidation of assets is entirely judiciary. Only the judge can 

approve this procedure, on debtor request. In certain cases, this insolvency pro-

cedure by liquidation of assets is also recognized to creditors when the debtor is 

already in insolvency proceeding, but the recovery plan failed due to the low fu-

ture incomes, or the debts exceed by far his income. This kind of debtor, at the 

same time, owns goods that can be sold to cover his debts. 

The last proceeding offered to debtor is the simplified insolvency defines 

by art 3 point 19 of the law as: ˝the insolvency procedure applicable to the 

categories of debtors provided in art. 65˝. According to this article, the debtor 

who cumulatively meets the following conditions can benefit from simplified in-

solvency: 

a) the total amount of his obligations is no more than 10 minimum wages 

per economy; 

b) has no traceable assets or income; 

c) is over the standard retirement age or has lost all or at least half of his 

working capacity. 

This simplified insolvency procedure is a special procedure because it is 

recognized only to those who meet the conditions expressly provided by Article 

65 of Law 151/2015. 

The creditors do not receive anything, they will not fulfil their debts, but 

this procedure allows them to close their accounting positions and to pass the 

amounts they had to receive as losses. This simplified procedure should be per-

ceived as a measure of social protection of elderly people, with low incomes, who 

have debts that reach a certain amount, who do not own assets. This debtor must 
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also be in good faith and comply with certain obligations imposed by law to ben-

efit from this simplified insolvency.  

One last point about the simplified procedure. This must not be confused 

with the procedure regulated by Law 85/2014, recognized to the debtor who is a 

professional as defined by art Article 3 of the Civil Code. The simplified insol-

vency procedure provided by paragraph 19 Article 3 of Law 151/2015 applies 

only to the debtor in good faith, consumer, not professional.  

As I expressed from the title of the scientific research, the purpose of the 

article is not to analyse the entire proceedings, but to try to find a plausible 

explanation for the evident fact that the Law 151/2015, is almost unknown and, 

there are only a few cases after 5 years since this law has entered into force. For 

this, I have performed a comparative analysis of personal insolvency cases regis-

tered in Romania and in other European Union states. 

According to BPI Insolvency Proceedings Bureau9: 

For the first quarter of 2022, there were registered 43 insolvency pro-

ceedings documents and 31 insolvency reports, including: 

 * 9 administrator/liquidator documents in liquidation proceedings; 

 * 15 insolvency commissions documents in debts repayment plan pro-

ceedings;  

 * 19 Court acts in the simplify proceedings. 

For the year 2021, there were registered 60 insolvency proceedings doc-

uments and 66 insolvency reports, including: 

 * 18 administrator/liquidator documents in liquidation proceedings; 

 * 35 insolvency commissions documents in debts repayment plan pro-

ceedings;  

 * 13 Court acts in the simplify proceedings. 

For the year 2020, there were registered 35 insolvency proceedings doc-

uments and 38 insolvency reports, including: 

 * 12 administrator/liquidator documents in liquidation proceedings; 

 * 16 insolvency commissions documents in debts repayment plan pro-

ceedings;  

 * 10 Court acts in the simplify proceedings 

For the year 2019, there were registered 36 insolvency proceedings doc-

uments and 40 insolvency reports, including: 

 * 14 administrator/liquidator documents in liquidation proceedings. 

 * 15 insolvency commissions documents in debts repayment plan pro-

ceedings;  

 * 11 Court acts in the simplify proceedings. 

For the year 2018, there were registered 27 insolvency proceedings doc-

uments and 28 insolvency reports, including: 

 * 9 administrator/liquidator documents in liquidation proceedings. 
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 * 17 insolvency commissions documents in debts repayment plan pro-

ceedings;  

 * 2 Court acts in simplify proceedings. 

  While doing a comparative analysis with the legislations from European 

Union member states, the result is totally schoking.  

In France, for the first quarter of 2022, there were registered 9.972 judg-

ments opening insolvency proceedings including: 

 * 7.564 liquidation proceedings; 

 * 2.188 reorganisation proceedings;  

 * 220 safeguard proceedings. 

For the year 2021, there were registered 28.371 judgments opening in-

solvency proceedings including: 

 * 21.138 liquidation proceedings; 

 * 6.504 reorganisation proceedings;  

 * 729 safeguard proceedings. 

For the year 2020, there were registered 32.184 judgments opening in-

solvency proceedings were registered for the overall 2020 including: 

 * 23.321 liquidation proceedings; 

 * 8.030 reorganisation proceedings; 

 * 833 safeguard proceedings. 

For the year 2019, there were registered 52.002 judgments opening in-

solvency proceedings including: 

 * 35.156 liquidation proceedings. 

 * 15.875 reorganisation proceedings; 

 * 971 safeguard proceedings. 

 In the United Kingdom10 for the year 2021, there were 110,022 individ-

ual insolvencies in 2021,  

 * 81.119 individual voluntary arrangements (IVAs)  

 * 20.135 debt relief orders (DROs)  

 * 8.688 bankruptcies  

For the year 2020, there were 111.578 individual insolvencies in 2020,  

 * 78.448 individual voluntary arrangements (IVAs)  

 * 27.473 debt relief orders (DROs)  

 * 12.657 bankruptcies  

For the year 2019, there were 122.155 individual insolvencies in 2019,  

 * 77.946 individual voluntary arrangements (IVAs)  

 * 27.467 debt relief orders (DROs)  

 * 16.742 bankruptcies. 

In Germany, according to Federal Statistical Office11, for the year 2021, 

                                                           
10  https://www.thegazette.co.uk/, consulted on 1.10.2022. 
11 Federal Statistical Office, Insolvenzbekanntmachungen.de and Statistisches Bundesamt 

(Destatis) https://www.destatis.de/EN/Press/2021/02/PE21_061_52411.html, consulted on 

1.10.2022. 
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there were: 

 * opened:   

  13.609 insolvency proceedings for enterprises 

  79.949 insolvency proceedings for other debtors, 

 * rejected for the insufficiency of assets: 

  5.140 insolvency proceedings for enterprises 

 3251 insolvency proceedings for other debtors, 

 * accepted for the settlement of debts plan: 

 0 insolvency proceedings for enterprises 

 1509 insolvency proceedings for other debtors. 

For the year 2020, there were: 

 * opened   

  11.063 insolvency proceedings for enterprises 

  54.732 insolvency proceedings for other debtors, 

 * rejected for the insufficiency of assets: 

  4.778 insolvency proceedings for enterprises 

 3281 insolvency proceedings for other debtors, 

 * accepted for the settlement of debts plan: 

 0 insolvency proceedings for enterprises 

 1220 insolvency proceedings for other debtors. 

For the year 2019, there were: 

 * opened   

  9.922 insolvency proceedings for enterprises 

  102.206 insolvency proceedings for other debtors, 

 * rejected for the insufficiency of assets: 

  4.071 insolvency proceedings for enterprises 

 3.155 insolvency proceedings for other debtors, 

 * accepted for the settlement of debts plan: 

 0 insolvency proceedings for enterprises 

885  insolvency proceedings for other debtors. 

 We can clearly observe that, the numbers are way higher comparing to 

the situation proved by the Romanian National Trade Register. Even if the fact 

that the Romanian legislation is relatively new in this matter, I think this is not 

the only explanation for the fact that the natural persons insolvency proceedings 

are quite unfamiliar to the Romanian citizens. The purpose of this critical analysis 

of the Law 151/2015 was to identify the positive and negatives aspects of the law 

and, to provide some de lege ferenda ideas to improve the law. 

 

3. Conclusions 
 

As a result of my scientific effort on personal insolvency proceedings, I 

think I am able to provide my conclusions on this topic: 

 * The first aspect to mention, after using the comparative analysis, is that, 
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in opposition to the European Union legislation, the Romanian legislation pro-

vides two different laws regulating the insolvency proceedings. At European Un-

ion level there is the EU 2015/848 Regulation regarding all subjects (natural per-

sons and legal entities, professionals and non- professionals). In Romania, there 

are Law no. 85/2014 on insolvency proceedings of the professionals (natural per-

sons and legal entities) and Law no. 151/2015 on natural persons’s insolvency 

proceedings. At a first glance, I would have said that it is a positive aspect, think-

ing that the proceedings regulated for the natural persons who do not exercise a 

professional activity, would have been less bureaucratic and more approachable. 

Unfortunately, the consequence of the existence of these two laws, was a bigger 

uncertainty and confusion among the natural persons.  

The proceedings are too complex and unapproachable, instead of be-

ing more relaxed and easier to follow. 

 * Second result I aim to emphasize is that the purpose of the European 

Union regulation and of the Romanian law are different. From EU regulation 

2015/848 perspective, the main objective, stipulated as principle is: maximizing 

the degree of capitalization of assets and recovery of debts, so, the EU regulation 

tries to protect the creditors giving them the opportunity to execute debtor’s assets 

and fulfil their claims. On the contrary, the Romanian individual’s insolvency 

proceedings stipulate, from the first principle of the law, its main objective, which 

is to give a chance to debtors in good faith. So, Law no. 151/2015 tries to protect 

the debtors, not the creditors. If we take into consideration the third insolvency 

procedure, the simplify insolvency proceeding, the law considers creditor’s 

claims as impossible to satisfy and stipulates that they must be registered in their 

balance as losses. But this noble principle cannot be found later in the provisions 

of the law. As always, the Romanian laws start from a good idea, but end totally 

opposite.  

The purpose of the two normative acts is different. The Romanian 

law tries to protect the debtor (at least from the stipulated principles) while 

the European Union regulation tries to protect the creditors. 

 * The Law no. 151/2015 allows only the debtors, good faith natural per-

sons, who do not exercise a professional activity to benefit from the provisions 

of the law. I agree with other authors opinion considering this provision of the 

law a discrimination. What will happen will the bad faith debtors? The law does 

not allow them to apply for a second chance. They will have to face the general 

procedure of enforcement when each creditor will ask for his claim. Yes, the 

debtor was bad faith. But, maybe, he is the only one in his household who works 

and sustains his family? They say that Law no. 151/2015 is a law who provides 

social protection. So, why the innocent members of the bad faith debtor are pro-

hibited a second chance? I consider that there should be an amendment to the law 

to take in consideration the entire aspect of debtor’s family.  

The Law no. 151/2015 and Regulation EU 2015/848 impose as main ex-

igence the good faith of the debtor. Unexpectedly, none of them do not offer a 
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definition of the good faith, considering that this concept is the most important in 

these proceedings. As long as the debtor is in good faith, we and the laws can 

verify the other conditions. If the debtor is not in good faith, it is useless to even 

consider these proceedings. So, what the laws understand by good faith?  

The good faith represents the psychological state of the natural person 

manifested from legal point of view ˝under the form of direct intention, of dili-

gence and refrain from causing damage in the execution of obligations12˝. Of 

course, starting from the Constitution and the general theory of the law, we know 

that good faith represents an important principle of the Romanian, European Un-

ion; good faith is presumed by law, but not absolutely. According to these laws, 

the debtor is presumed to be in good faith, but the creditor, the insolvency com-

mission, the court od any interested person can prove the contrary˝ by identifying 

some objective aspects regarding the conduct of the person. … The debtor must 

have an inadequate conduct of a certain gravity and intensity. Article 4 par 4 of 

the Law no. 151/2015 lists a number of acts that prove debtor’s bad faith, such 

as committing crimes, lack of desire to have an activity in order to pay off debts, 

making exorbitant expenses related to his financial situation13˝. 

However, in my opinion, neither the literature nor the law failed to pro-

vide an answer to this matter. Can we say that the debtor who does not know or 

remember that he has a debt is in good faith? Or the debtor who is just investi-

gated for committing a crime. As long as he was not condemned for that crime 

and punish by the criminal law, according to the Constitutional principle of inno-

cence presumption, he is innocent and can benefit from the facilities of the law. 

Of course, referring to the extreme situation when this kind of debtor, until his 

criminal case is solved and found guilty and condemned, he has benefited from 

the personal insolvency proceedings, his debts were cut off and he was forgiven. 

The creditor lost time, money, maybe they found themselves in state of insol-

vency. Yes, the legal solution is, that, in the end, the justice will prevail, the pro-

ceedings will be null and void, but other persons could have been permanently 

affected by this situation. Therefore, I consider that the law must be more specific 

about the good faith problem as long this is the key point of the insolvency pro-

ceedings. 

Both regulations decided to allow a second chance for a fresh start 

only to the good faith debtor, the bad faith debtor need to follow the general 

proceedings of enforcement. 

The Law no. 151/2015 imposes three cumulative conditions for the 

debtor natural person to benefit from the provisions of the Law no. 151/2015 re-

spectively good faith, domicile, residence or habitual residence and the total 

amount of the debt not to exceed 15 minimum wages. The law does not detail 

                                                           
12 F. Baias, E Chelaru, R Constantinovici, I Macovei, The New Civil Code. Comments by articles, 

second edition, C. H. Beck Publishing House, Bucharest, 2014, p. 22. 
13 Marcela Comsa, Law no. 151/2015 regarding the insolvency of the individuals, Comments and 

relevant legislation, Bucharest, Universul Juridic Publishing House, Bucharest, 2015, p. 19. 
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about the debt, only the amount. But, what if the principal debt is under the limit, 

but the interest, penalties and others exceed this limit? Especially because during 

the proceedings, all penalties, interest and so on are suspended. I think the law 

should be more explicit about debt in order to allow debtors whose main debt 

does not exceed 15 minimum wages per economy. 

An amendment of the Romanian law to clarify the nature of the debt 

would be opportune. The main debt must not exceed 15 maximum wages, or 

this debt includes also the interest and other penalties. 

* The European Union regulation and the Law no. 85/2014 grants juris-

diction to settle insolvency proceedings to ˝Tribunal˝ while Law no. 151/2015 

grants this jurisdiction to the ˝Judecatorie˝ to settle the insolvency disputes of 

individuals. It took several years for the Romanian courts to create specialized 

sections for the insolvency cases and to train Tribunal level judges to be able to 

judge this kind of legal cases. After 2018, the Judecatorie level judges had to 

specialized themselves in order to be able to settle the individual’s insolvency 

proceedings cases. In fact, these cases are settled by the civil section, not insol-

vency section at Judecatorie. According to the Government Decision 1071/2021, 

the minimum wage in Romania is at 2.550 lei, so the maximum value of the debt 

to benefit the Law no. 151/2015 is 38,250 lei.  

One positive aspect about the natural persons insolvency proceedings is 

that the Law no. 151/2015 gives a second chance to debtors in good faith, offering 

them protection from creditors. Enforcements will be suspended and penalties 

will no longer be able to be calculated, during which time the person in question 

may propose a debt rescheduling based on a recovery plan and even a diminution 

of them, within certain limits. 

Both proceedings, if the exigences are met, grant the debtor for-

giveness for a part of the debt. Also, the penalties and interest will not be 

calculated and the enforcements will be suspended. These are, indeed, im-

portant measures that can help the debtor, regardless the final decision in 

the proceeding. 

As a result of reviewing the literature, I consider that the biggest issue 

from the procedural point of view is related to the insolvency commissions. There 

are only a few academic research on individual’s insolvency proceedings, but all 

of them have something to express negatively about the insolvency commissions.  

In the first place, as I mentioned before, even if the Law no. 151/2015 

was adopted in 2015, it entered into force only in 2018 and the main reason was 

the inexistence of the insolvency commission. It took a long time and several 

Government Ordinance to, finally, establish the Central Insolvency Commission 

and the territorial’s insolvency commissions. And even they did, the problem was 

that, no representative of the creditors was there. So, the creditors cannot protect 

their interest, even they are those who suffered a prejudice because the debtor did 

not pay his debts.  

Another problem concerning the insolvency commission is that ˝the 
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Commission is also entrusted with the decision-making, control and supervision 

of the acts of the insolvent person or of the administrator of the procedure, which 

may represent a violation of the right of free access to court. In some cases, the 

Insolvency Commission acts as a court in itself, without giving the insolvent per-

son the opportunity to challenge the measure in court14˝. 

The author statement is very strong and has a point. Every time when an 

administrative authority is empowered to analyse and decide on a matter, there 

must be a legal procedure offer to the person to complain to the court regarding 

that decision. This regards the free access to justice principle and the fact that 

only the court can judge and say whether something is or is not according to the 

law. So, a legal way to contest he administrative authority decision is a must. 

On the other hand, I can say there may be an explanation for the fact that 

the insolvency commissions are empowered with the authority the solve the com-

plaints against their decisions. Not to waste time, because a legal procedure 

means more time needed for the case to go to the court, to be studied, the judge-

ment to be postponed from different reasons. But, in my opinion, this argument 

cannot resist. No matter how much time needs the legal procedure, as long as the 

laws are respected.  

 * The judiciary administrator is appointed by the insolvency commission, 

randomly, from the insolvency practitioners, bailiffs, lawyers or public notaries, 

registered in the List of administrators of the procedure and liquidators for the 

individual’s insolvency proceedings. Enrolment in this special list is realised only 

after passing an exam organized by each professional body, but insolvency prac-

titioners and bailiffs over 5 years old are automatically included. This will create 

a discretionary treatment between lawyers and notaries who must express their 

willingness to be included in the special list of judicial administrators, and insol-

vency practitioners or bailiffs older than 5 years, who will be automatically in-

cluded. 

 There are here also reasons pro and contra. Theoretically, the bailiffs and 

insolvency practitioners are supposed to have more experience in the insolvency 

matter because the practitioner’s main job is the deal with insolvency proceedings 

and the bailiffs’ main job is the execute by force the debtors. The lawyers and 

public notaries are dealing in their daily schedule with other legal matters, not 

exclusively insolvency matters.  

 Regarding this problem, even if I am a lawyer and I should sustain the 

opposite, I agree with this provision of the law that the bailiffs and insolvency 

practitioners should be enrolled automatically on the list and the lawyers and pub-

lic notaries should express their agreement to be enrolled. But, not to be asked to 

                                                           
14 Adrian Cuculis, Insolventa persoanei fizice sau falimentul personal – cum deschid procedura de 

faliment personal – Norme metodologice insolventa persoanei fizice Legea 151/2015, 2022, https:// 

indrumari-juridice.eu/indrumarijuridice/insolventa-persoanei-fizice-sau-falimentul-personal-cum-

deschid-procedura-de-faliment-personal-norme-metodologice-insolventa-persoanei-fizice-legea-

1512015-avocat-cuculis. 
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take an exam about it. 

 In my opinion, the insolvency commissions, instead of helping the 

proceedings, delay and make more complicated the proceedings and an 

amendment of the Law no. 151/2015 to fix the problem should be adopted. 

As a similarity, both regulations allow only the debtor the possibility to 

apply for the opening of the insolvency proceedings. The creditors have the right 

to ask for the proceedings only when the plan for the repayment of debts has 

failed or when it is absolutely obvious that the plan will not work. In this case, 

the creditors can ask for the second procedure, the liquidation and capitalization 

of the assets.  

In my opinion, giving only the debtor the power to ask for the opening of 

the procedure is correct, but not entirely correct. Yes, it is correct in countries 

with long tradition in insolvency proceedings, where it is considered appropriate 

and economically healthy for the good faith debtor to ask for the proceedings to 

give himself a chance for a fresh start and to give creditors a chance to fulfil, at 

least partially, their claim.  

But Romania does not have this insolvency tradition. Especially in case 

of natural persons, there is no such thing. Having debts is seen as a bad and 

shameful thing which should be hidden. And so, the debt become bigger because 

the interest and the penalties are added to the main debt. Being ashamed is my 

the only reasonable explanation for the fact that in Romania, the Law no. 

151/2015 on individual’s insolvency proceedings in almost unknown. There are, 

certainly, the bureaucracy and limitations that law provides, but they are not the 

motif for the fact that natural persons do not apply for these proceedings. Clearly, 

not all the Romanian debtors meet the conditions to benefit from the law, but 

there are quite a lot who meet them, but do not apply for the procedure. They 

prefer to wait to be executed and pay more money because of the execution than 

to move forward and ask for the insolvency proceedings. It is not a shame to 

accept that you are not a genius in managing your own finances, that you can fail 

and that, with lots of limitations, the law is willing to help you.  

If the law would recognize the creditors the right to ask for the insolvency 

proceedings more often, I think that the number of cases in Romania would have 

been more impressive. Apartments owners’ associations, mobile phones compa-

nies, utilities providers, even banks would have asked for the proceedings right 

away. 

The exclusive right of the debtor to ask for the opening of the proce-

dure represents, in my opinion, a mistake because oversteps the rights of the 

creditors who are already damaged by the fact that the debtor did not pay 

his due debt. 

The Law no. 151/2015 tries to protect the good faith debtor (at least from 

the stipulated principles), different from the European Union regulation who tries 

to protect the creditors. But, both regulations recognize only the good faith debtor 

the benefit of the law. The idea of good faith needs to be explained because the 
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principle is too general and such an important aspect of the law needs further 

clarifications. Also, the bad faith debtor, in very precise situations maybe, should 

have access to this law taking into consideration that he may be financially re-

sponsible not only for himself, but for his family also. The law needs to clarify 

the nature of the debt, who cannot exceed 15 maximum wages in Romania, ex-

plaining if the interest and other penalties are included in the debt. Also in certain 

conditions, without trying to limit debtor’s right to ask for the opening of the 

proceedings, the creditors should be recognized this right, too. 

I believe that the legislator would take an important step in the event of 

a future amendment to the Insolvency Law of natural persons no. 151/2015 if, in 

addition to good faith debtor natural persons, the law would allow, under certain 

conditions, to natural persons who have proved in bad faith to benefit from a ̋ new 

chance˝. Let's not forget that the family of the debtor in bad faith, the people 

whom he is responsible for and, finally, even the company he belongs to could 

also take advantage of this chance.  

Definitely, the insolvency proceedings represent a good thing. For eve-

ryone.  

First of all, here are other legal procedures recognized to the creditor who 

has a claim and his debtor, regardless the reasons, did not pay. Enforcement (fore-

closure, selling of debtor’s assets), but these procedures are quite bureaucratic 

and take lot of time and money to close them. Also, when the debtor has more 

debts to different creditors, there should be opened a different enforcement pro-

cedure for each claim recognized by the court. So, for each enforcement, the 

debtor should pay the lawyer and bailiff’s fees, the enforcement expenses which 

means worsening of debtor’s patrimony. The creditor, also, in order to ask for the 

enforcement, in most cases, must obtain an enforceable title from the court which 

means a lawsuit, meaning time loss and uncertainty. Both the creditor and the 

debtor have a better chance to achieve their goal by opening the insolvency pro-

ceedings. 

 Unfortunately, the Law no. 151/2015 on individual’s insolvency pro-

ceedings wanted to be a good thing but ended to be a bureaucratic and compli-

cated law.  

Above all the discussions and all the excuses I tried to find to explain the 

failure of the individual’s insolvency proceedings, the decisive evidence is the 

statistical data. In France, UK, Germany and others European Union countries, 

the numbers of the insolvency proceedings are at least 100 times more even if 

their population is, maybe, twice as ours.  

So, the question is why? Not the imperfections of the law are the answer, 

but Romania’s lack of experience in insolvency matter. Yes, it is true we don’t 

have experience. Yes, it is true the Law no. 151/2015 is relatively new. But, so is 

the Law no. 85/2014 regarding the insolvency proceedings of the professional 

legal entities. If we compare the numbers, in Romania and European Union states 

regarding the legal entities who benefit from the insolvency proceedings, there 
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still is a big gap. But, not as enormous as it is for individuals.  

In Romania, insolvency is a psychological matter, first. Having debts is 

seen as a bad and shameful thing which must be hidden. There are, certainly, the 

bureaucracy and limitations that law provides, but they are not the reason for the 

fact that natural persons do not apply for these proceedings. Clearly, not all the 

Romanian debtors meet the conditions to benefit from the law, but there are quite 

a lot who meet them, but do not apply for the procedure. They prefer to wait for 

the prescription or for the debtor to give up or to be executed and pay more money 

because of the execution than to move forward and ask for the insolvency pro-

ceedings.  
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 Abstract 

 At the beginning of the third millennium, the business environment is undergoing 

unprecedented developments, largely due to the many events facing humanity - the 

COVID-19 pandemic, war, the rapid transition to renewable energy, economic globali-

sation and the emergence of multinationals - thus accelerating digitisation. Digitisation 

in the business environment involves the use of tools and technologies that make work 

more efficient, create new business 'patterns', but at the same time requires an appropri-

ate legislative framework. The legal "industry" is faced with the challenge of finding leg-

islative solutions to bridge the gap between the entrenched realities of the entrepreneurial 

environment and the digital future of business. And this extremely difficult task falls to a 

large extent to legal practitioners, among whom an important position is occupied by the 

notary public, especially in the field of real estate. Real estate is inextricably linked to the 

notary public. The notary public must be able to act as a temporal portal between the 

established practice of real estate transactions and digital real estate transactions. At the 

same time, the notary public must rethink the methods of application of the various insti-

tutions of civil law in order to guarantee the safety and security of each party involved. 

 

Keywords: entrepreneurial environment, business law, digitalization, notary 

public, real estate. 
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 1. Introduction. The notary public - ubiquitous in all sectors of busi-

ness 

 

 The theme is motivated by the new reality we are living lately, where the 

entrepreneurial boom, especially in real estate, is evident. Whether we are talking 

about notarizations of copies, notarizations of signatures, declarations, powers of 

attorney or contracts of sale, the role of the notary public is an essential compo-

nent in the business environment, and especially in the field of real estate trans-

actions. The beneficiaries of notarial services are innumerable - we can mention 

in addition to individuals and companies, banks, construction companies, finan-

cial services companies, leasing companies. All these beneficiaries come with a 

series of documents (contracts, agreements, declarations, etc.), and in order to 

guarantee the safety and security of each party involved, these documents must 
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pass through the filter of a notary public.  

Real estate is inextricably linked to the notary public. The notary public 

is a sine-qua-non actor for the conclusion of a contract of sale, a mortgage con-

tract or any other agreement relating to real estate, the role of the notary being to 

ensure the legal success of such a transaction.  

Moreover, in recent years there has been an increase in electricity pro-

duction from wind and solar PV, after a stagnation of this industry since 2014. 

And the notary public also plays an indispensable role in this area - in addition to 

advising entrepreneurs on the legal framework and authenticating the often-en-

countered joint venture contracts of investors, the notary public's exclusivity con-

cerns the acquisition of land on which wind and photovoltaic parks are to be lo-

cated, authentication of deeds of dismemberment and surface contracts, the obli-

gation of authenticity of certain statements to be made in the procedure of reali-

zation of parks, etc. 

The advice given to authorised natural persons, sole proprietorships and 

family businesses on the correlation between their activities and their assets is 

also extremely useful. 

However, we cannot understand the role of the notary public in the busi-

ness sectors without presenting very briefly the regulatory framework of the pro-

fession of notary public and its powers, in order to emphasise the role of the no-

tary as guarantor of the security of the national and European civil circuit. 

This role was especially emphasized during the recent Covid-19 pan-

demic, when the National Union of Notaries Public of Romania issued a Com-

muniqué on March 13, 2020, stating that notaries must continue their work and 

remain "in the front line of social life, alongside medical professionals, the army, 

the police and priests ... to guarantee the safety of the civil legal circuit"2.  

Historically, the notarial function has existed in unbroken continuity 

since antiquity, being closely linked to the need to record in writing the various 

legal transactions, to guarantee order and peace in private transactions.3  

Notarial activity is regulated by Law no. 36/1995, as amended and sup-

plemented, by the 2013 Regulation on the application of the Law on Notaries 

Public and Notarial Activity no. 36/1995, as well as by the Code of Ethics of 

Notaries Public. 

According to Article 7 of the republished Law no. 36/1995 on notaries 

public and notarial activity, "the document executed by the notary public, bearing 

his seal and signature is of public authority and has the probative force provided 

                                                           
2 See UNNPR Press Release of 13 March 2020 - Notaries public remain at the forefront of social 

life, document available online at https://www.uniuneanotarilor.ro/files/2020/comunicat_corona3. 

pdf accessed on 06.11.2022. 
3 Cosmin Mihailovici, Notarial acts write history. 661 years of notarial activity at the mouth of the 

Danube published in „Buletinul Notarilor Publici”, year XXV, no. 1, 2021, document available 
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by law", and according to Article 270 of the Civil Procedure Code - "The authen-

ticated document is full proof, in relation to any person, until it is declared false, 

of the findings made personally by the person who authenticated the document, 

in accordance with the law". Another important aspect is the enforceability of 

notarial acts. Article 101 of Law no. 36/1995, as subsequently amended and sup-

plemented, states: "The notary public's authenticated document establishing a 

certain and liquid claim shall be enforceable as of the date on which it becomes 

due".  

The notary is the person most often called upon by participants in the 

field of entrepreneurship by virtue of his capacity as creator of the law to ensure 

the legal effectiveness of the acts drafted. The notary public must make the parties 

aware of the content of the acts they wish to conclude and ensure that the con-

tracting parties understand their meaning and accept their effects.  

The notary's seal and signature are widely accepted as a confirmation of 

the authenticity and legality of a document to be used in business. The notary 

performs a service in the public interest, with the obligation to conclude the re-

quired documents, ensuring the legal security of the contracting parties. 

However, for certain acts, a certain form ad validitatem4 is required, as 

the mere manifestation of the will of the parties is not sufficient; it is therefore 

necessary for the notary public, vested with state authority, to give the manifes-

tation of will a higher force. It is the notary public who mediates between clients, 

advises them and acts as a bridge between his clients and the state authorities. 

Another important aspect we will touch upon in this study is the digitisa-

tion of the business environment, which also implies an adaptation of legal regu-

lations. This digitisation involves new types of business, of which the field of 

virtual real estate occupies a privileged and innovative position in the public de-

bate. 

The methods that I propose to use in the following to highlight the essen-

tial role that the notary public plays in the entrepreneurial field are to compare 

and harmonise opinions on the role of the notary public in various states in the 

business environment, and to compare the current regulations on the notary's du-

ties in Romania with regulations in various legal systems. 

 

 2. Notary public and digitisation - key players on the real estate scene  
 

Real estate transactions have regained their position in the entrepreneur-

ial field after being briefly stalled by the COVID 19 pandemic. But what are the 

trends in the real estate market? In Romania, the imbalance between supply and 

demand is well known at the moment, with too few properties for the demand on 

the market. This is one of the reasons why property prices continue to rise, in 

addition to the fact that the labour crisis in construction and beyond has led to an 

                                                           
4 Art. 79 of the Law on Notaries Public - (1) Legal acts for which the law provides for ad validitatem 

authentic form shall be drafted only by notaries public. 
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increase in project costs and the fact that building permits take a relatively long 

time to obtain (hopefully this will be remedied by the long-awaited entry into 

force of the Spatial Planning, Urban Development and Construction Code), which 

also leads to a delay in new properties coming on stream. In this regard, Beatrice 

Dumitrașcu, CEO Residential Division One United Properties said at the Ziarul 

Financiar Birouri e Rezidențial Conference, which took place on 29 September 

in Bucharest that the market is very dynamic, but at the moment housing prices 

cannot go down because of the increasing costs - "The market is very dynamic, 

transactions are being made. There are 21,000 units to be completed this year, 

but the need is for more than 30,000. When new residential developments come 

on the market, they sell off the plan. The difference is seen in the end user, who 

is more thoughtful, more sustainable. We have a large community of clients and 

we do a lot of transactions even before we announce a new project on the market. 

We have waiting lists."5  

In France, however, although there has been talk of 15 months of positive 

growth, peaking at over 1.2 million sales in September 2021, volumes have 

slowly started to decline, although they remain exceptionally high. The decline 

points to a 2023 that will be objectively less remarkable in terms of volumes, but 

this decline should be slow, according to notaries.6 And all these trends are felt 

best by notaries public. Only by knowing the evolution of the real estate market 

can notaries advise and assist the parties to a contract of sale regarding a property. 

The notary public can be seen as the sole interlocutor of the parties in a real estate 

transaction - by exercising his or her powers, the notary guarantees legal certainty 

as well as the proper execution of the contract. For example, the notary must es-

tablish the identity of the parties and their marital status, verify the seller's title 

and the status of the real estate, take the consent of the parties after reading the 

deed, the expression of consent being materialised by signature, carry out the for-

malities of advertising the real estate, collect the tax on real estate transactions 

and remit it to the State. However, the most important task of the notary public is 

to draw up the notarial deed in respect of real estate in full compliance with the 

law and to express the will of all parties involved in the form of clauses which 

also offer solutions to avoid risks and leave no room for interpretation. In recent 

times, following the pandemic, there has also been an increased focus on force 

majeure clauses, which until recently were overlooked by the parties. 

 However, we cannot move on without briefly presenting some compara-

tive law elements concerning the activity of notaries public in the field of real 

estate. In France, in addition to the aspects mentioned above, notaries public also 

                                                           
5 The conclusions of the "Financial Newspaper Offices and Residential Conference" are available 

online at https://www.zf.ro/companii/conferinta-birouri-rezidential-2022-vanzarile-locuinte-rama 

n-nivel-21202106, accessed on 15.11.2022. 
6 Available online at https://www.notaires.fr/fr/immobilier-fiscalite/prix-et-tendances-de-limmo 

bilier/analyse-du-marche-immobilier#toc-anchor-1, accessed on 16.11.2022. 
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provide tax advice, as well as legal advice on subdivision, construction or reno-

vation operations. This is mainly due to the education and training system for 

notaries, but also to legal regulations. Thus, most universities have master's de-

grees in notarial law, where subjects such as business law, business tax law, town 

planning law, rural law, insurance law and construction law are studied. How-

ever, I believe that although studying these disciplines provides the notary public 

with an overview of the business environment and the real estate sector, the mul-

titude of legislative regulations in the field, as well as the numerous tasks that the 

notary public already has, could represent a diversion from his essential purpose 

- that of guaranteeing legal security. For all the other aspects mentioned, there are 

specialists who can offer advice in each area. However, collaboration between 

professionals in the real estate chain is essential to produce a legally sound act. 

The French notary can also become involved in a property transaction as early as 

the search for a potential buyer, as he is also responsible for brokering the sale. 

Unlike in France, in Germany the notary is only called upon after the parties - the 

seller and the buyer - have met and agreed on the terms of the contract. The notary 

checks the land register electronically to find out whether there are any encum-

brances or prohibitions on the sale and explains to the parties the details of the 

contract they wish to conclude. On the basis of discussions with the parties, the 

notary draws up the draft sale and transfer contract and sends it to the parties for 

examination. Once the parties have clarified all the aspects that are unclear to 

them, a meeting is arranged at the notary's office to authenticate the deed. Once 

the contract has been authenticated, the notary, by means of a priority notice sent 

to the land register, requests registration, in order to ensure the buyer's rights and 

to protect him against the seller's insolvency and the emergence of third-party 

rights.7 

Another business sector in which the notary public plays an important 

role is the production of electricity from wind and solar photovoltaic energy, a 

sector which has been growing rapidly recently. According to the European Court 

of Auditors, based on Eurostat data, Romania is among the Member States that 

have reached their 2020 target under Directive 2009/28/EC8. In addition to the 

numerous real estate operations related to the completion of wind and photovol-

taic parks that the notary public performs, such as sale contracts, deeds of dis-

memberment, surface contracts, lease contracts, etc., legal advice on the terms of 

joint venture contracts proves to be essential. Often, due to the extremely high 

investment required to design wind and photovoltaic parks, investors enter into 

joint ventures to complete these projects. A joint venture is a contract whereby a 

professional (a person who undertakes one or more operations) grants one or 

                                                           
7 Elena Toma (Cristudor), PhD Thesis - Notarial means of preventing and combating crime - 

abstract, Bucharest, 2014, p. 18, document available online at https://www.juridice.ro/wp-

content/uploads/2014/07/Rezumat_Cristudor_E.pdf accessed on 10.11.2022. 
8 Available online at https://eur-lex.europa.eu/legal-content/RO/TXT/PDF/?uri=CELEX:32009L0 

028&from=PT accessed on 17.11.2022. 
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more persons or companies a share in the profits and losses of one or more oper-

ations or even of his entire trade. Unlike companies with legal personality, joint 

ventures are governed only by contractual clauses (without excluding the possi-

bility, often encountered in practice, of the parties referring to certain provisions 

of Law no. 31/1990) and are exempt from any formalities of incorporation, since 

they do not have legal personality.9  

The negotiation of the terms of the joint venture contracts by the investors 

is conducted by the notary public, the "architect" of the law, who must mediate 

and find the legal construction that satisfies the interests of all parties.  

And we cannot end this section without mentioning a new phenomenon 

that is taking on extraordinary proportions - the metaverse or meta-universe, the 

real estate sector and notaries public. This phenomenon may not be common 

knowledge yet, but it will certainly be a widely debated topic in the coming years. 

The metaverse is a virtual space, parallel to physical reality, in which a commu-

nity of people interact in the form of web avatars just like in real life. In other 

words, if we are currently looking outwards to the virtual world, the metaverse is 

about people actually participating in that world. So, people will be able to travel, 

start a family, buy property, develop businesses...  

The monetization of the metaverse will determine the areas in which 

money can be made. This is an obvious conclusion from the analysis of global 

industries. In the first phase the metaverse will prioritise land, in other words real 

estate. Just as a person might physically go to a real estate agency, so they might 

go to the website to see what is for sale. The price will fluctuate just like real 

estate in the physical world.10    

According to Janine Yorio, CEO of Republic Realm, there are big risks, 

but also potentially big rewards. Republic Realm is a metaverse real estate inves-

tor that has invested millions of dollars for land in metaverse real estate platforms. 

Republic Realm has developed numerous real estate projects, including one con-

sisting of 100 islands, called Fantasy Islands11, consisting of three distinct types 

of villas combined with unique landscapes. Virtual real estate is gaining ground, 

creating a lot of business opportunities, such as buying virtual properties with the 

intention of reselling them at a higher price, which has happened in the case of 

Fantasy Islands, islands sold out from the first days they became available on the 

virtual real estate market. And this demand to buy property in metavers can come 

not only from those who just want to spend their free time in this virtual world 

(as not a few people believe that this virtual world only takes us away from the 

                                                           
9 See the commentary on Art. 1949 in Flavius-Antoniu Baias, Eugen Chelaru, Rodica 

Constantinovici, Ioan Macovei, The New Civil Code - Commentary on Articles, 2nd edition, C. H. 

Beck, Bucharest, 2014. 
10 Lee Rainie, Janna Anderson, The Metaverse in 2040, Pew Research Center, 30 June 2022, p. 72, 

available online at https://www.pewresearch.org/internet/2022/06/30/the-metaverse-in-2040/, 

accessed 18.11.2022. 
11 See https://everyrealm.com/fantasy-islands, accessed on 17.11.2022. 
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meaning of life and makes it impossible to distinguish between what happens in 

reality and what happens in virtual life), but also from companies interested in 

the ephemeralisation of production - such as Renault12, which has put the idea of 

metavers into practice on an industrial scale. And many wonder - but what is the 

link between metavers and the notary public? This point was made very elo-

quently by Boris Vienne, spokesman for the office of the French Higher Council 

of Notaries and notary in Cornebarrieu (Haute-Garonne) - "we (notaries public) 

are major players in security in the real world, so we could be stakeholders in the 

virtual world, even if metavers is a horizontal power, so without state interven-

tion. Our expertise will be useful: if a property is sold in the metaverse, just like 

in real life, the buyer will want legal security. It will therefore be necessary to 

regulate, and to call in specialists who can legally secure these transactions. No-

taries will be neutral guarantors of compliance and security, perhaps not for all 

those who trade in metavers, but at least for those who aspire to peace of mind, 

secure transactions and relationships (...) We will be able to be a source of pro-

posals and will be in demand by metaversers. We need to position ourselves as 

experts in this new world"13 . 

But even if it seems extremely simple and attractive at first glance, in 

order to guarantee the security of the virtual civil circuit, it is imperative to create 

a well-defined legal framework: what are the ownership documents for real estate 

in the metaverse, what is the form of real estate advertising, who collects the taxes 

for real estate transactions, what tools will exist to combat money laundering, 

what money will be used? These are just some of the questions that should be the 

starting point for legislative regulation of this imminent virtual reality.  

 Until such time as there is a clear definition and legal regulation of the 

metaverse, investing in virtual real estate and virtual businesses is quite risky. 

Moreover, there are even opinions that metaverse land sales are actually a pyra-

mid scheme.  It remains to be seen what the near future holds for this new world 

- the metaverse, which is the next step in the digital experience. 

 

 3. Assets and assets of affectation - innovative solutions for business 
 

One of the civil law institutions of particular importance in the business 

world, and certainly in notarial practice, is that of the patrimony of affectation. 

The implications of the division of assets into assets with different legal regimes 

are topical, since even if at first sight it seems to be a little-used institution, it is 

in fact quite common in the business environment - we are talking about the dis-

posal of real estate built by an entrepreneur married under the legal community 

of property regime (which is the case study of this section), the disposal of assets 

                                                           
12 See https://www.wall-street.ro/articol/Auto/291541/renault-lanseaza-primul-metaverse-industri 

al-vizeaza-economii-de-320-milioane-pana-in-2025.html#gref, accessed on 16.11.2022. 
13 Interview available online at https://www.lejdd.fr/Economie/metavers-les-notaires-seront-les-gar 

ants-neutres-de-la-compliance-et-de-la-securite-4112771, accessed on 17.11.2022. 
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of affectation, and the conclusion of trust contracts in which the notary public 

acts as trustee.    

In order to understand this section properly, it is necessary to begin by 

indicating the applicable legislative framework, i.e. Articles 31-33 of the Civil 

Code, and to explain the main concepts with which we will be working. Property 

is "the totality of rights and obligations, which have economic value, belonging 

to a person".14 As far as our study is concerned, among the features of patrimony 

we will highlight the uniqueness of patrimony, which is expressed by the idea that 

every person has a single patrimony, and the divisibility of patrimony, which de-

spite its uniqueness, allows it to be divisible. This means that the law allows the 

creation of several masses of assets with different legal regimes within the patri-

mony.           

As Prof. Valeriu Stoica rightly pointed out at an INPPA conference in 

September 2011, the division of assets and the allocation of assets are not distinct 

ideas. Affectation is the purpose of division and, as a result, they are two different 

perspectives on the same phenomenon. There is no disjunction between the two 

ideas.15 So, heritage division is genus and heritage affectation are species.  

The most common situation that can exemplify the notion of divisibility 

of assets is that of married persons. The property of the spouses will be made up 

of two assets: the joint assets, which consist of the assets acquired by either 

spouse during the marriage, and their own assets.   

Assets held for the benefit of the beneficiaries, covered by the provisions 

of Article 31(1) para. (3) of the Civil Code as property divisions, are: trust assets, 

assets assigned to the exercise of an authorised profession, and other assets so 

determined. 

In this section we will briefly present the assets assigned to the exercise 

of an authorised profession, as well as other assets thus determined, and will de-

vote more space to fiduciary assets due to the significant role played by the notary 

public.     

Thus, a special category of assets is that allocated to the exercise of the 

profession, in this case the assets of the self-employed, and the term 'professional 

assets', a term borrowed from the Statute of the legal profession, is often used. 

Thus, Article 196 provides that 'a professional civil partnership is made up of two 

or more permanent lawyers who contribute in kind and/or in cash to the consti-

tution of an asset for the purpose of carrying out their professional activity'.  

Practising an authorised profession is specific to lawyers, notaries public, 

bailiffs, doctors, architects, insolvency practitioners, etc. These professionals can 

set up an estate in their own assets which will be allocated to the practice of the 

                                                           
14 Constantin Stătescu, Corneliu Bîrsan, Civil Law. Rights in rem, University of Bucharest, 1988, 

pp. 6. 
15 Valeriu Stoica, Bunurile - lecture delivered at "Conferințele Noul Cod civil", Superior Council 

of Magistracy, National Institute of Magistracy, Bucharest, 2015, available online at http://inm-lex. 

ro/fisiere/d_175/Rezumatele%20conferintelor%20NCC.pdf, accessed on 17.11.2022. 
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profession. A profession authorised by law would be considered to be an occupa-

tion for which the specific qualification is defined by law and the exercise of that 

occupation may be carried out only under the conditions prescribed by law.  

The constitution of the assets assigned to the individual exercise of an 

authorised profession is established by an act concluded by the holder of the au-

thorised profession, in compliance with the formal and publicity requirements 

laid down by law and may be subsequently amended by a unilateral legal act, as 

provided for in Article 33(2) para. (1) and para. (2) of the Civil Code. 

Natural person traders can also constitute assets of affectation. Thus, ac-

cording to Article 2(j) of Emergency Ordinance 44/2008 on the conduct of eco-

nomic activities by authorised natural persons, sole proprietorships and family 

businesses, the assets of the entrepreneur's estate are "the assets within the en-

trepreneur's estate, representing all the rights and obligations assigned, by writ-

ten declaration or, as the case may be, by the establishment agreement or by an 

additional deed thereto, to the exercise of an economic activity". 

Another aspect to be analysed is the intra-asset transfer provided for in 

Article 32 of the Civil Code, i.e. the possibility of transferring assets from one 

estate to another estate within the same estate. Such operations are possible 

whether they are carried out between a division of property and another such di-

vision, between assets of an appurtenant nature or between a division of property 

and an asset of an appurtenant nature. As it is carried out by a simple expression 

of will by the holder of the assets, an intra-asset transfer is a unilateral legal act.  

According to Article 32 para. (2) of the Civil Code, intra-asset transfers, 

in the meaning given by the first paragraph of the cited text, do not constitute an 

alienation, regardless of whether they concern rights or obligations.  

 And while we're on the subject of transfer, we should also bring up the 

transfer of the patrimony of affectation. It does not consider the alienation of the 

assets making up the assets of the estate, i.e. the alienation of the goodwill as a 

de facto universality, although some authors consider that this is the only way of 

"alienating" the assets of the estate. Similarly, it is a question of the universal 

transfer of a division of the assets of the trader as a natural person, of certain 

assets, not the universal transfer of his assets, which is prohibited by inter vivos 

deeds. 

 The possibility of such an alienation is also supported by the practice of 

German and French law. Thus, the German Civil Code and the French Commer-

cial Code provide for the alienation of assets by assignment. In this respect, Ar-

ticle L 526-17 - I of the French Commercial Code16 expressly regulates the insti-

tution of the transfer of assets by deeds between living persons, which may take 

place either by deed for consideration or by deed free of charge, i.e. by sale, do-

nation, contribution of assets to a company, either to individuals or to legal per-

                                                           
16 French Commercial Code available online at http://www.legifrance.gouv.fr/ accessed on 15.11. 

2022. 
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sons. The documents announcing the transfer of the assets of the trust must spec-

ify the rights, assets, obligations and securities making up the trust assets.17 

               As applications of this legal possibility of alienation of the trust assets, 

we can mention Article 791 of the Civil Code - Effects of termination of the trust 

contract - "When the trust contract terminates, the trust assets existing at that 

time are transferred to the beneficiary, and in the absence of the beneficiary, to 

the settlor", Article 73 para. (3) of the Law no. 95/2006 on health care reform - 

"The taking over of the activity of an existing praxis by another family doctor, 

when the activity of the titular doctor ceases, is done by transferring the assets of 

professional affectation held to the doctor who takes over the praxis. The new 

holder shall inform the territorial public health authorities, health insurance 

companies and patients of the takeover of the praxis. The criteria and methodol-

ogy for taking over shall be laid down in rules approved by order of the Minister 

for Health" and Article 198 (4) of the 2011 Statute of the Lawyer Profession - 

"The professional civil partnership shall not cease in the event of partial division 

(separation) if a part of its professional assets is separated and transferred to 

another form of practice of the legal profession, which exists or is thus created". 

Thus, the doctrine is of the opinion that the disposal of the assets of the 

natural person trader requires the conclusion of the legal act of disposal with the 

fulfilment of the conditions laid down by law for the validity and enforceability 

of all the legal operations contained in this complex legal act: sale, assignment of 

a claim, assumption of a debt, assignment of a contract, etc. Depending on the 

content of the assets and the legal operations involved in its transfer, the act of 

transfer will take the form of a private document or a notarial authentic instru-

ment. In order to make the deed of transfer of the assets of the property of pre-

emption public and enforceable against third parties, the deed of transfer must be 

entered in the commercial register, entered in the land register whenever the as-

sets of the property of pre-emption include immovable property, real rights and/or 

other rights, deeds or legal relationships, if they are related to the immovable 

property included in the land register, and entered in the electronic securities reg-

ister.18 

It is also worth mentioning the National Register of Publicity of Assets 

Affected to the Individual Practice of the Profession (RNPMP)19, in which the 

acts of establishment of assets are registered, in accordance with Article 33 of 

Law no. 287/2009 on the Civil Code, republished, as amended (Civil Code). 

Another extremely important issue to be pointed out is that raised by the 

final part of the first paragraph of Article 32 of the Civil Code, which provides 

                                                           
17 Luminița Tuleasca, Patrimoniul de afectațiune - instrument în derularea afacerilor, "Revista 

Romana de Drept al Afacerilor" no. 6 of 2014, available online at https://sintact.ro/#/publication/ 

151008837?cm=URELATIONS accessed on 18.11.2022. 
18 Ibid. 
19 Regulated by Art. 117 letter g) of the 2013 Regulation on the application of the Law on Notaries 

Public and Notarial Activity No. 36/1995. 
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that the transfer must not prejudice the rights of creditors over each estate. And 

here the provisions of this article must be correlated with those of Article 2324 

of the Civil Code20. A case that raises many questions and problems in the busi-

ness world and in notarial practice, as well as in the field of land registry and 

taxation, is the following: how can real estate built by a real estate developer who 

is a natural person (entrepreneur) married under the matrimonial regime of legal 

community be sold? Can these assets be assigned to the assets that the entrepre-

neur will build up for the purposes of his business, and if so, how? This case was 

dealt with in an extremely elaborate manner in the magazine „Notaries Public 

Bulletin” Year XXII, No. 3.21 Here, however, we will only present the conclu-

sions of this extensive study, while expressing our opinions and questions. Thus, 

it has been stated that these buildings constitute elements of the goodwill which 

enter into the community, given the provisions of art. 340 letter c) of the Civil 

Code - "property intended for the exercise of the profession of one of the spouses 

constitutes his or her own property, if it is not part of a goodwill which forms part 

of the community of property". The question has also been raised whether there 

is any possibility that immovable property, which is part of the business assets 

forming part of the matrimonial community, can be disposed of only by the 

spouse who is a trader, without the consent of the other spouse? The answer is in 

the affirmative if the spouses change their matrimonial property regime by re-

stricting the community in respect of those elements of the goodwill; as a result, 

the immovable property constructed for the purpose of sale will be transferred 

from the community property to the property of the spouse who is the trader. This 

will enable the spouse to conclude the acts of disposal relating to these properties 

himself, without the need for the spouse's consent. The study also stated that this 

matrimonial property agreement does not constitute a means of transferring prop-

erty rights between the spouses or of creating any other right in rem in favour of 

the trader; the agreement has the significance of regulating the legal relationship 

between them as regards the community regime, by adopting a restricted com-

munity - which is why this legal operation is not subject to registration, but only 

to entry in the land register. This view is also supported by the publication of the 

New Civil Code - Commentary on Articles - 2nd edition - Fl. A.Baias, E. Chelaru, 

R. Constantinovici, I. Macovei (coordinators), which in art. 32 of the Civil Code 

                                                           
20 Art. 2324 Civil Code - Joint guarantee of creditors - (1) He who is personally liable is liable with 

all his movable and immovable property, present and future. (2) They shall not be subject to the 

guarantee provided for in para. (3) Creditors whose claims have arisen in connection with a 

particular division of assets authorised by law must first pursue the assets which are the subject of 

that division. If these are not sufficient to satisfy the claims, the debtor's other assets may also be 

pursued. (4) Assets which are the subject of a division of assets assigned to the exercise of a 

profession authorised by law may be pursued only by creditors whose claims have arisen in 

connection with that profession. These creditors shall not be entitled to pursue the debtor's other 

assets. 
21 Doina Dunca, Case study, "Buletinul Notarilor Publici", Year XXII no. 3, available online at 

https://buletinulnotarilor.ro/studiu-de-caz-2/, accessed on 14.11.2022. 
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- intra-patrimonial transfer - states that if the matrimonial regime is that of con-

ventional community, they may restrict the community to certain specific assets 

(art. 367 letter b) of the Civil Code), which can be done even by transferring some 

assets that were previously part of the community to the category of assets of one 

of the spouses. Thus, the matrimonial property agreement will be noted in Part 

III of the land register, which includes rights, deeds or legal relationships relating 

to the property in question, but the exclusive ownership right of the spouse who 

the merchant is will not be recorded, but only the matrimonial property agreement 

will be noted. This is where one of our doubts arises: although it is stated that 

the property passes from the community property to the property of the spouse 

who is the merchant, it is nevertheless stated that the exclusive ownership of the 

merchant spouse will not be entered in the land register, but only the marriage 

contract will be noted. Although I am aware that it is not seen as a transfer of 

ownership between spouses, the property nevertheless becomes the property of 

the merchant spouse - why should this not be regulated accordingly in the land 

register? Of course, this is where the issue of the OCPI tax comes in. We believe 

that the property should be registered exclusively in the name of the spouse.  

It has been suggested that in the situation under consideration, the provi-

sions of Article 902(2) point 4 of the Civil Code, according to which the marital 

agreement is noted in the land register; the fee for the noting operation is estab-

lished in a fixed amount (60 lei), according to point 2.4. of Annex no. 1 of the 

Order of the Minister of Administration and Interior no. 39/2009 on the approval 

of the tariffs for the services provided by the National Agency for Cadastre and 

Real Estate Publicity and its subordinate units and the authorisation fee for per-

sons carrying out specialised work in the fields of cadastre, geodesy and cartog-

raphy [service code 2.4.2. under the heading other notaries (including erasure)].

 It is also stated in the literature that, theoretically speaking, in this situa-

tion, according to the Civil Code, in the event of assignment, rights and obliga-

tions may be transferred from one property estate to another within the same es-

tate, without the intra-asset transfer constituting alienation, since the property 

right (i.e. the property to which it relates) does not leave the estate of the person 

concerned. In the case of the spouse who is a trader, the immovable property as 

part of the goodwill will pass from the community to the mass of his or her own 

property, and this intra-asset transfer does not mean that the immovable property 

is alienated. The legislator has specified that this transfer does not constitute an 

alienation in order to put an end to the action of the Ministry of Finance, which 

charges these transfers within the estate of the same person as if they were alien-

ations. Another legal transaction of relevance to the business environment is the 

trust, which is newly regulated in the Civil Code, although it was also included 

in various domestic legal acts (Law no. 51/1995 on the legal profession, capital 

market legislation). However, it should be noted that unlike in other countries, 

where the regulation of trusts appeared as a necessity due to a practice lacking a 

legislative framework, in Romania the legislator has regulated this institution, but 
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the lack of practical aspects has led to a relatively poor applicability of this legal 

mechanism.     

 The general legal framework is regulated by Book III On property, Title 

IV, "Trust" of the Civil Code (Art. 773-791), as well as by Art. 31 para. 3 of the 

Civil Code - "Assets of affectation are fiduciary assets, constituted according to 

the provisions of Title IV of Book III, those assigned to the exercise of an author-

ized profession, as well as other assets so determined", provisions supplemented 

by the tax provisions inserted in the Tax Code, as well as by Law no. 129 of July 

11, 2019, on preventing and combating money laundering and terrorist financing. 

The Central Register of Trusts and Trust-like Legal Constructions maintained by 

the National Tax Administration Agency is also introduced into the legislation.22 

            A trust is a legal transaction, established by law or by authentic instru-

ment, whereby one or more settlors transfer rights in rem, debt claims, guarantees 

or other property rights or a set of such rights, present or future, to one or more 

trustees, who administer them for a specific purpose, for the benefit of one or 

more beneficiaries. The rights thus transferred form an autonomous estate, dis-

tinct from the other rights and obligations of the trustees' estates. From a semantic 

point of view, for a better understanding of the fiduciary mechanism, it should be 

noted that the term trust comes from the Latin fides, which means trust. The main 

characteristics of a trust are that the trust involves a transfer of rights, which is 

carried out for a strictly defined purpose and creates an estate of trust. With regard 

to the parties to a trust contract, Article 776 of the Civil Code provides that they 

are the settlor (the person transferring real rights, rights of claim, guarantees or 

other property rights, which may be any natural or legal person), the trustee (the 

debtor of the assignment entrusted in the interest of the beneficiary - according to 

para. (2) and (3), only credit institutions, investment and investment management 

companies, financial investment services companies, insurance and reinsurance 

companies legally established may be trustees; notaries public and lawyers may 

also be trustees, regardless of the form of practice of the profession. The special 

status of the trustee must exist for the entire duration of the contract, not just at 

the conclusion of the contract) and the beneficiary of the trust - the person for 

whose benefit the rights are exercised by the trustee and who, at the end of the 

contract, will acquire ownership of the trust assets.   

Article 779 of the Civil Code specifies the mandatory clauses which a 

trust contract must contain, on pain of absolute nullity: the object of the trust, the 

duration of the transfer, which may not exceed 33 years and is counted from the 

date of conclusion of the trust contract, even if the transfer of the right takes place 

                                                           
22 See Order No. 1193/2021 of 27 July 2021 approving the Procedure for the registration of trust 

agreements or trust-like legal arrangements, for the organisation and operation of the Central 

Register of Trusts and Trust-like Legal Arrangements, for the approval of the Procedure for access 

to the Central Register of Trusts and Trust-like Legal Arrangements, and for the approval of the 

model and content of certain forms, available online at https://static.anaf.ro/static/10/Anaf/ 

legislatie/OPANAF_1193_2021.pdf accessed on 18.11.2022. 

https://sintact.ro/#/dokument/16901347?cm=DOCUMENT
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at a later date, the identity of the settlor, the purpose of the trust and the extent of 

the trustee's powers of administration and disposal. Article 781 of the Civil Code 

mentions two systems for publicising rights in rem, namely the AEGRM and the 

land register. The notary public who authenticates the trust contract is also re-

quired to register the contract in the Notarial Register of the Publicity of Assets 

(RNPMP). While the theoretical aspects of trusts may seem difficult and difficult 

to grasp, the practical applications of trusts are common and quite common today. 

For example, in the field of real estate, the practical use lies in the transfer of 

certain real estate assets to the trustee for management purposes, or in the case of 

a contract for the sale of a property where the price is transferred to a trust ac-

count23, the trustee will transfer the amount to the seller once the advertising for-

malities relating to the transaction have been completed and the property has been 

handed over to the buyer in good condition. Another example is where a credit 

institution grants a loan to a person for a period of 10 years, the latter being 

obliged to guarantee repayment of the loan by transferring a plot of land to a trust 

estate of the bank and, in the event of non-fulfilment of this obligation, the trus-

tee-beneficiary will acquire full ownership of the property.24  

German and French case law provides several examples of this. This is 

the case in banking practice, which involves several hypotheses: the bank pro-

vides its client with a trust account with a specific legal regime. In the first variant, 

the bank will be the one which assumes the role of trustee (the customer makes a 

deposit in the account and instructs the bank to transfer the deposit definitively to 

a third party, to transfer it as a credit, etc.), while in another variant, credit may 

be provided by several banks for one and the same investment. In the latter case, 

where the borrower provides as collateral a single property, the value of which 

covers the entire loan, in order to avoid a dispute between the banks as to the 

ranking of the collateral to which they are entitled, a trust is set up to which the 

property in question is transferred. One of the banks is the trustee, which manages 

the trust estate in the interests of all the other banks and is also the beneficiary in 

the event of default on the loan. Another practical application would be a trust as 

a substitute for insolvency proceedings - in order to reduce the costs and time 

involved in opening legal proceedings, the insolvent debtor enters into a trust 

agreement with its creditors, with one of them taking over the role of trustee, 

managing the assets specifically created, into which the debtor's assets have been 

                                                           
23 See Art. 228 para. (9) of the Regulation on the application of the Law on Notaries Public and 

Notarial Activity no. 36/1995 states: The notary public is responsible for the payment of sums of 

money if the payment is made at the express request of the parties, through the special bank account 

of the notary's office, opened for the purpose of depositing the sums, without interest. The amount 

transferred shall include both the amount required for payment and the amount required for 

payment of the bank charges and commissions due for the transfer to the other party. 
24 David Domițian Bolduț, Fiducia - operație juridică insolită în dreptul românesc, "Revista 

Română de Drept al Afacerilor", no. 10, 2014, available online at https://sintact.ro/#/publication/ 

151009223?keyword=boldut%20domitian&cm=SREST accessed on 18.11.2022. 
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transferred.25  

The clear and concise drafting of trust contracts is one of the duties of the 

notary public, who has an important role to play in making the operation of this 

mechanism more efficient, bearing in mind that this contract must be in authentic 

form, and according to Article 78(1) of the Law no. 36/1995 on Notaries Public 

and Notarial Activity stipulates: "Legal acts for which the law provides for au-

thentic form ad validitatem shall be drawn up only by notaries public". 

However, the exercise of this function by the notary public seems to be 

limited by the lack of a special legal regulation, and we have been waiting with 

interest for a decade for the trust to be the subject of additions and amendments 

to the law on notaries public so that it can be applied as easily as possible.

 Moreover, Article 69 of Law no. 36/1995 on notaries public and notarial 

activity states that: 'The exercise of the profession of notary public is incompatible 

with: [...] e) the direct performance of production, commercial or other service 

activities'. But in the framework of fiduciary activity the notary may be put in a 

position to directly and directly exercise some of the prohibited activities. The 

solution would be for the notary to confine himself exclusively to generating and 

maintaining the special fiduciary assets, with the rest of the operations being 

transferred to professionals who have no incompatibilities. Another impediment 

arises from the very fiduciary application which should be the one most used by 

notaries public. Consider the situation where the buyer transfers the sale price to 

the notary's trust account. The notary verifies that all legal and conventional con-

ditions are met for the transfer of ownership to take place. When everything is 

ready, the seller transfers ownership of the property to the buyer and the notary 

transfers the price from the trust account set up by the buyer. Here again, another 

problem arises due to the lack of legal regulation. The trust contract to be con-

cluded by the notary with the parties must be an authentic contract - but a notary 

cannot authenticate a deed to which he is a party - so he will have to use the 

services of another notary, just like any other trustee who is not a notary.26 

 

 4. Conclusions. The notary public - an important link in the business 

chain 

 

The role of the notary public in the business environment is essential. The 

advice and reassurance he offers in the completion of commercial transactions, 

                                                           
25 Mihai David, The European Fiduciary Experiment - Achievements and Perspectives, "Legal 

Notebooks of the National Bank of Romania", year 1, no. 3 July-September 2012, p. 24, available 

online at https://www.bnr.ro/DocumentInformation.aspx?idInfoClass=13026&idDocument=1379 

4&directLink=.1, accessed on 17.11.2022. 
26 Sergiu Golub, The Fiduciary Notary - from theory to practice, "Buletinul Notarilor Publici", Year 

XXII, no. 1, available online at https://buletinulnotarilor.ro/notarul-fiduciar-de-la-teorie-la-practi 

ca/, accessed on 13.11.2022.  
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and especially real estate transactions, is proving irreplaceable. Through the anal-

ysis made in this article, we have sought to establish certain benchmarks for those 

involved in the entrepreneurial environment, while at the same time wishing to 

provide an opportunity for those involved in the business environment to famil-

iarise themselves with legal terminology. We have also proposed an analysis of 

comparative law, because it is necessary to look at countries with a richer juris-

prudence and special legislation in the field in order to align with European stand-

ards on the regulation of the entrepreneurial environment in close connection with 

the legal environment. We can also conclude that the digitisation of the business 

environment is only one of the prerequisites for the digitisation of notarial activ-

ity.      

The European Commission speaks of a 'digital compass' which includes 

the means to achieve the vision and sets out the main stages of the journey struc-

tured around the four cardinal points. The first two focus on digital capabilities 

in education and skills infrastructures. The other two focus on the digital trans-

formation of businesses and public services, an area which includes the notarial 

profession.27  

The pace of digitisation is clearly increasing and the Covid-19 pandemic 

has accelerated these changes, especially in the business environment. Many 

companies have turned to digital methods, thus entering the era of digital compa-

nies.    

In recent years, the digitisation of commercial law at European level has 

been one of the European Commission's priorities. This is part of a wider Digital 

Single Market strategy to adapt European law to the digital age and boost the 

competitiveness of the European Union in relation to other parts of the world. 

The next stage of the Commission's project will be achieved through the company 

law package. This package includes, inter alia, a proposal for a Directive on the 

use of digital technology and digital procedures in commercial law (COM(2018) 

239 final), which explicitly recognises the role of the notary in ensuring legal 

certainty and preventing abuse.28  

However, digitisation in the notarial field must be carried out step by 

step, because too rapid an implementation of digital would create multiple risks 

for clients, the business environment and the security of commercial transactions. 

We mention here the cyber-attacks aimed at compromising real estate transac-

tions in digital format (in countries where such contracts signed in digital format 

                                                           
27 Dumitru Viorel Mănescu, European digital compass gives azimuth to the profession, "Buletinul 

Notarilor Publici", Year XXV, no. 4, available online at https://buletinulnotarilor.ro/busola-digi-

tala-europeana-da-azimutul-profesiei/, accessed on 17.11.2022. 
28 Jens Bormann, Peter Stelmaszczyk, The role of the civil law notary in the digitisation of 

commercial law at European level, "Notaries Public Bulletin", Year XXIII No. 1, available online 

at https://buletinulnotarilor.ro/rolul-notarului-de-drept-civil-in-cadrul-digitalizarii-dreptului-

comerci al-la-nivel-european/, accessed on 14.11.2022. 
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are regulated, as this is not yet the case in Romania), but also the notion of 'deep-

fakes' and what could become the biggest information and communications col-

lapse in the history of the world. In a world of deepfakes, it will soon be impos-

sible to tell what is real and what is not. As advances in artificial intelligence, 

video creation and online trolling continue, deepfakes pose a threat to accurately 

identifying the parties involved via a video conferencing platform. We believe 

that valid consent is essential to the security of the civil circuit and perhaps at first 

glance remote identification could give rise to fears that consent can be vitiated 

by error, deception, violence in a much easier way. 

The role of notaries public is to ensure legal security, and this is not in 

contradiction with digitisation. But the notary's presence can never be replaced, 

and technology will only make the notary's bureaucratic work easier, giving him 

more time for personal interaction with clients and to keep abreast of all changes 

in the law.   

The ideas expressed in this study are merely a starting point for wide-

ranging discussions on the inextricable link between the business environment 

and the notary public and can easily be disseminated in the sphere of public de-

bate (conferences, congresses that are gaining momentum on the subject), but 

also in the branches of business law, civil law and notarial law. 
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         This article analyzes the rights of minority shareholders from the perspective of 

the existence of minority protection. The objectives pursued through this article can be 

summed up in the idea of protecting minority shareholders. Being a controversial subject 

both at the level of doctrine and judicial practice, we will try to find the best solutions 

and look at the rights of minority shareholders as a weapon that shareholders have at 

hand in order to effectively protect them. In the realization of this work, we will use var-

ious materials, from monographs, theses to solutions given by the courts regarding this 

issue. We will refer to both Romanian and European legislation. We will try to classify 

the rights that minority shareholders can have into two more categories by referring to 

the idea of freedom and protection of minority shareholders. Thus, we will have autonomy 

rights: the right to dividends, the right to transfer shares, the right to the due share of the 

liquidation of the company and participation rights: the right to participate in the Gen-

eral Assembly, the right to request the convening of the General Assembly, the right to 

vote, the right to information. 
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 1. General aspects regarding to the rights of minority shareholders 

 

According to the “Diccionario Trivium de derecho y economia2”, the 

concept of minority means: "In General Assemblies, the set of votes that are 

against of what the majority of voters consider." In another sense3: the minority 

represents the fraction of a deliberative body, which normally exercises its right 

to vote against those who hold the majority of voting rights. 

In all cases, the minority will always be a relative concept and will rep-

resent, from a quantitative point of view, a smaller number of votes than those of 

the majority. But we must take into account the errors that may appear when we 

use these terms, depending on the group of associates we are referring to, before 

or after the vote in the General Assembly. It is very possible that the group that 

holds the control is a minority from the point of view of the social capital, but in 

                                                           
1 Mihaela-Naziana Bucă (Gîdei) - Doctoral School of the Faculty of Law, University of Craiova, 

Romania, gidei.naziana@yahoo.com. 
2 Diccionario Trivium de derecho y economia, 1998, p. 436. 
3 María Isabel Candelario Macías, La tutela de la minoría en la sociedad cotizada en bolsa, Atelier 

Libros Jurídicos, Barcelona, 2007, p. 44. 



Doctrina et Usu in Business Law                                                                                 242 
 

all cases it would be a majority, when there are less interested associates or who 

give up their right to vote when they have to make a decision in the General As-

sembly. Instead, disinterested associates can represent a majority in absolute 

terms, with the independence to participate or not in the General Assembly, in 

favor of or against the proposals of the control group4. 

           Regarding the rights of the shareholders, these have been, over the time, 

the object of a comparative analysis in the doctrine of corporate law. In the Ger-

man legal system5, the existence of certain non-derogable rights of the share-

holder was taken into account, considering the multitude of prerogatives held, 

namely the right to associate status. From this right would derive the right to par-

ticipate in the administration of the company, including: analyzing and approving 

the financial statements, establishing the dividend, checking the registers6. 

In the recent doctrine of our country7, the rights of shareholders have 

been divided into two large categories: patrimonial rights and non-patrimonial 

rights. The first category includes: the right to dividends, the right to transfer the 

shares, the right to the due share of the liquidation of the company. The second 

category includes: the right to participate in the General Assembly, the right to 

request the convening of the General Assembly, the right to vote, the right to 

information8. 

This classification is, from my point of view, a bit wrong if we bring to 

the purpose for which we protect the minority shareholders, namely the guarantee 

of individual rights. 

Thus, I will try to classify these essential rights from the perspective of 

freedom, namely autonomy rights and participation rights. Autonomy refers to 

the exercise of individual rights freely without discrimination and interference 

from other legal subjects. On the other hand, participation represents the particu-

larity of contributing to the formation of the rules that will later constrain it. 

 

 2. Autonomy rights 

 

 2.1. The right to dividends 

          

 The right to dividend is a subjective, relative, personal, patrimonial right, 

accessory to the right of ownership over shares, affected by a double suspensive 

condition: that of recording a profit by the company and that of distributing this 

profit in the form of dividends9. 

                                                           
4 Ibidem, p.45. 
5 I. L. Georgescu, Drept comercial român, Vol. II, Ed. All Beck, Bucharest, 2002, p.300. 
6 Cristian Duțescu, Drepturile acționarilor, 2nd ed., Ed. C. H. Beck, Bucharest, 2007, p. 7. 
7 St. D. Cărpenaru, Drept comercial român, Ed. All Beck, Bucharest, 1996, p.290; Gh. Piperea, 

Societăți comerciale. Piața de capital. Acquis comunitar, Ed. All Beck, Bucharest, 2005, p. 268. 
8 Cristian Duțescu, op. cit., pp. 9-10. 
9 Ibidem, p. 475. 
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 In contemporary doctrine10, the dividend was considered to represent any 

distribution made by a legal entity in money and/or in kind, in favor of sharehold-

ers or associates, from the profit established on the basis of the annual balance 

sheet and the profit and loss account. 

          According to art. 67 of Law no. 31/1990 on companies, dividends11  are 

distributed to associates in proportion to the participation rate in the paid-up cap-

ital, if no other distribution is provided by the constitutive act. 

          Any shareholder has the right to claim and receive in the form of divi-

dends, part of the net benefit guaranteed by the company's activity12. Thus, the 

dividend right is recognized by all shareholders, including minority shareholders. 

The unitary right to dividends is born only on the day of the adoption of the de-

cision of the Ordinary General Assembly to distribute the profit in the form of 

dividends. It can therefore be said that the right to dividends is not conditioned 

only by the existence of profit and mandatory withdrawals, also the corporate will 

in order to distribute dividends must be taking into account13. 

          In the South American legal system14, the right to dividends is considered 

to be even more important from the perspective of minority shareholders, who 

are generally not interested in the governance of the company in which they in-

vest, but rather their ultimate goal is to receive an income from capital and a 

possible capitalization of their investment. 

 The right to dividend, also present in European legislation15, is a direct 

consequence of the profitable nature that any company should have. 

 It should be mentioned that the recognition of this right is not absolute16, 

it is not an objective right. In other words, this right cannot exist for the simple 

fact that the minority shareholder is the owner of the shares in a company. It is 

always necessary to fulfill some previous conditions: the existence of a profit of 

the company and the adoption of a decision regarding its distribution within the 

                                                           
10 D. D. Șaguna, Tratat de drept financiar și fiscal, Ed. All Beck, Bucharest, 2001, p. 786. 
11 Art. 67 of Law no. 31/1990 on companies refers to: “(1) The profit share paid to each associate 

constitutes a dividend. (2) Dividends are paid to associates in proportion to the participation rate 

in the paid-up social capital, unless otherwise provided by the constitutive act. They are paid within 

the term established by the general assembly of associates or, as the case may be, established by 

special laws, but no later than 8 months from the date of approval of the annual financial statement 

related to the completed financial year. Otherwise, the commercial company will pay a penalty 

related to the period of delay, at the level of legal interest.” 
12 Radu N. Catană, Dreptul societăților comerciale. Probleme actuale privind societățile pe acțiuni. 

Democrația acționarială, Ed. Sfera Juridică, Cluj-Napoca, 2007, pp. 49-51. 
13 S. Bodu, Tratat de drept societar, Vol. I, Ed. Rosetti International, Bucharest, 2014, p. 436. 
14 Luis Alfonso Mora, Situación jurídica del accionista minoritario en las sociedades anónimas, 

Bogota, 2002, Pontificia Universidad Javeriana, Facultad de Ciencias Jurídicas, Departamento de 

Derecho Privado (Trabajo de Grado para optar por el titulo de abogado), pp. 49-50 
15 Tomás Pelayo Muñoz, Las acciones: derechos del accionista, reprezsentación, transmisión, 

derechos reales, negocios sobre las propias acciones. Monografía mercantil n.o 4, Editorial CISS, 

Valencia, 1999, p. 18. 
16 Carmen Alonso Ledesma, Isabel Fernández Torres, Derechos de sociedades, Tercera Edición, 

Atelier Libros Jurídicos, Barcelona, 2017, p. 173. 
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General Assembly. Thus, only when the General Assembly adopts a decision re-

garding the distribution of dividends among associates, the right to dividends be-

comes concrete and becomes a subjective one17. The only body of the company 

that can decide on the distribution of benefits is the General Assembly. The dis-

tribution of dividends will always be proportional to the contribution to the share 

capital. 

 

 2.2. The right to transfer shares 

           

 The main forms of transfer the ownership are: assignment and negotia-

tion of shares on the capital market. They represent the right of any associate to 

withdraw his investment from the company and recover the values18 that he 

brought as a contribution to the social capital. 

          The assignment is a way of transferring the rights related to the capacity 

of associate, according to art. 202 para. (2) from Law no. 31/199019, to the ap-

proval of the co-associates holding ¾ of the share capital by drawing up and sign-

ing by all the associates a decision amending the partnership agreement to en-

shrine the new structure of the company's capital20, decision subject to registra-

tion at the Trade Registry Office and publication in the Official Gazette, part IV. 

Regarding joint-stock companies, the statutory clauses can provide pro-

cedures that organize the control of the transfer of securities and the stability of 

the capital structure21: 

- imposing on the shareholders the obligation to inform about the inten-

tion to dispose of the shares; 

- the establishment of the shareholders' general right of pre-emption22 

against third parties to purchase the securities offered by the selling shareholder; 

- the establishment of the special preferential right of some shareholders 

to buy with preference over other shareholders, the securities offered for sale; 

- the transferor's faculty to renounce his project of assignment at any time 

may be provided for. In the French legal system such a provision is even manda-

tory, of public order23. 

           Instead, negotiability is specific to shares and is the simplest way to trans-

fer ownership of the security. Bearer shares are transmitted by simple tradition. 

                                                           
17 Tomás Pelayo Muñoz, op. cit., p. 19. 
18 Radu N. Catană, op.cit., p. 53. 
19Art. 202 para. (2) from Law no. 31/1990: “(2) Transmission to persons outside the company is 

allowed only if it was approved by associates representing at least three quarters of the share 

capital.” 
20 Radu N. Catană, op.cit., p. 54. 
21 Ibid, pp. 55-57. 
22 M. Jeantin, Les clauses de préemption statutaires entre les actionnaires, JCP Éd. E, 1991, I, p.49. 
23 C. Malecki, Le remaniement du régime des clauses d’agrément par l’oronnance nr. 2004-64 du 

24 juin 2004, in Le droit des sociétés pour 2005, Dalloz, 2005, p. 291. 
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Registered shares are transmitted through a simple declaration made in the share-

holders' register, and for those issued in physical form, a mention made on the 

title, signed by the parties, is also required24. 

          Therefore, whether we refer to assignment or negotiation, as ways of 

transferring the ownership of the shares held, any of the shareholders has the right 

to dispose of the securities, including minority shareholders. 

 

 2.3. The right to the due share of the company's liquidation 
 

 The social capital, consisting of all the contributions of the associates, 

represents a liability, a debt that the company has towards the shareholders, which 

is realized at the time of liquidation of the company through the reimbursement 

of the contributions to the shareholders25. The liquidation of the company can be 

voluntary or through the application of the insolvency procedure. In both situa-

tions, the goods are sold, the debts are collected in order to pay the social credi-

tors26, and the rest is distributed to the associates, in proportion to their participa-

tion in the social capital. 

 Law no. 31/1990 on companies does not distinguish which category of 

shareholders has the right to reimbursement of the contribution as a result of the 

liquidation of the company, the expression being a general one: the shareholders 

who brought the contribution they committed to. 

 Therefore, the minority shareholders in their capacity as associates of the 

company have the same rights as the majority shareholders in case of liquidation 

of the company, of course this part will correspond to the contributions brought 

by each associate and proportional to the share held. 

 The right to the due share from the liquidation of the company known in 

the Spanish legal system as the participation in the distribution of the patrimony27 

resulting from the liquidation of a company. Its character is obviously comple-

mentary to the right to participate in the distribution of dividends. Again, we are 

faced with the situation of the existence of an abstract right that can only be ma-

terialize after the dissolution of the company and that cannot be eliminated either 

by the General Assembly or by the company statutes, although differences28 can 

be established between associates regarding the concrete way of exercising this 

one. 

 Thus, the existence of two previous conditions is required: the approval 

of the liquidation balance sheet29 and the existence of a social patrimony that can 

                                                           
24 Radu N. Catană, op.cit., p. 54. 
25 Ibid, pp. 52-53. 
26 Art. 256 para. (1) from Law no. 31/1990: "The liquidators cannot pay the associates any amount 

on account of the parties that would be due to them from the liquidation, before paying the 

company's creditors". 
27 Tomás Pelayo Muñoz, op. cit., p. 20. 
28 Carmen Alonso Ledesma, Isabel Fernández Torres, op. cit., p.174. 
29 Tomás Pelayo Muñoz, op. cit., p. 21. 
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be distributed among associates, preferably the existence of a patrimonial asset. 

 

 3. Participation rights 

 

 3.1. The right to vote 

 

 The right to vote is the right under which an associate expresses his po-

sition in the General Assembly on the issues that are subject of the debate. It was 

shown in the doctrine30 that the right to vote is an essential right of a social nature, 

in the absence of which the shareholder cannot defend his own interests and can-

not exercise the right to supervise and control the company's administration. 

 The legal provisions regarding the exercise of the right to vote are of 

public order, any limitation, even temporary, usually attracting the absolute nul-

lity of the legal acts that are the cause or effect of these limitations. For example, 

a provision in the constitutive act that limits the right to vote for certain categories 

of shareholders, in the absence of express legal provisions in this regard, is struck 

by absolute nullity31.          

 In principle, all shareholders have the right to vote in the General Assem-

bly, including minority shareholders. The holder of the right to vote in the Gen-

eral Assembly is, as a rule, the owner of the shares, who can exercise this right 

directly or through a proxy. Regarding the extension of the right to vote, accord-

ing to art. 101 paragraph (1) and art. 120 of Law no. 31/199032, shareholders33 

vote in the General Assembly, as a rule, in proportion to the number of shares 

held34. 

          Thus, the exercise of the right to vote is free, and cannot be restricted by 

conventional or statutory provisions. In corporate law, has been developed the 

principle of sanctioning the abusive exercise of the right to vote, contrary to the 

social interest, by the majority shareholders in order to protect the interests of the 

minority shareholders35. 

 Furthermore, taking into account the traditional corporate structure, with 

the application of the democratic principle according to which the sovereign 

                                                           
30 St. D. Cărpenaru, C. Predoiu, S. David, Gh. Piperea, Societăți comerciale. Reglementare, doc-

trină, jurisprudență, Ed. All Beck, București, 2002, p. 236. 
31 Cristian Duțescu, op.cit. , p. 270. 
32 Art. 101 paragraph (1) of Law no. 31/1990: “(1) Any paid share gives the right to one vote in the 

general meeting, unless otherwise provided by the constitutive act.” 
33 Art. 120 of Law no. 31/1990: “ Shareholders exercise their right to vote in the general meeting, 

in proportion to the number of shares they own, with the exception provided for in art. 101 para. 

(2).” 
34 Cristian Duțescu, op.cit., p. 283. 
35 Paul Le Cannu, Droit des sociétés, 2e édition, Montchrestien, Librairie générale de Droit et de 

Jurisprudence, 2003, p. 557. 
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power in a company belongs to all the associates gathered in the General Assem-

bly36. 

 However, we can say that within joint-stock companies, the situation is a 

little different from the democratic society, being very few the shareholders who 

have actual control due to the economic mechanisms and legal structures, such 

that the majority of voting rights are held by the General Assembly. From this 

point of view, the minority must have or at least aspire to possible remedies that 

will help them to be able to exercise their rights, to be able to vote on all agree-

ments or decisions that affect the development and correct functioning of society. 

Therefore, at the level of European legislation, the possibility of voting by mail 

can be a tool for the protection of minority shareholders37. 

 Correspondence voting, meaning the use of new information technolo-

gies, is a technique that will allow greater participation in the exercise of voting 

in the General Assembly and a concentration of decisions by all shareholders in 

the company, including minority shareholders in joint-stock companies. 

 

 3.2. The right to information 

 

The right to information is a right of the associate, in principle of the 

shareholder38, even if he is a minority or a majority shareholder, to be informed 

about the activity of the company, including the decisions that concern it, about 

its administration and the economic results obtained39. 

One or more shareholders representing, individually or together, at least 

10% of the share capital, can ask the court, based on art. 136 of Law no. 31/1990 

on companies, carrying out an expertise40 on the company's management opera-

tions. The shareholders can indicate in the request which specific operations must 

be the subject of verification41, as well as the time period in which those opera-

tions took place42. 

                                                           
36 Stephen Mayson, Derek French & Christopher Ryan On, Company Law, 28th edition, 2011-2012, 

Oxford University Press, p. 405. 
37 María Isabel Candelario Macías, op. cit., pp. 149-151. 
38 I.C.C.J., Second Civil Section, Decision no. 190/2010 (The document is available online at 

https://www.scj.ro/1093/Detalii-jurisprudenta?customQuery%5B0%5D.Key=id&customQuery% 

5B0%5D.Value=56852#highlight=## the last accessed 22.10.2022). 
39 Through the legislative consecration of this right, the aim was to restrict the possibility of the 

majority shareholder to abuse his position in the company, to the detriment of the minority 

shareholders. (see S. Bodu, op.cit., pp. 505-514.) 
40 The fees are borne by the company, except in cases where the notification was made in bad faith, 

when the costs will be charged to the shareholder. 
41 The expertise cannot refer to the entire management nor discuss all the management acts carried 

out in a certain period. (Radu N. Catană, op. cit., p. 17). 
42 The period of time in which those operations take place must be reasonable, relatively short.  

I.C.C.J., Second Civil Section, Decision no. 702/2008 (The document is available online at 

https://www.scj.ro/1093/Detalii-jurisprudenta?customQuery%5B0%5D.Key=id&customQuery% 

5B0%5D.Value=83219#highlight=##, the last accessed 22.10.2022). 
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The shareholders' right to be informed stems from the legislator's desire 

to allow them to counterbalance the power of the administrators and their major-

ity43. 

In European legislation, on the one hand, the right to information in the 

strict sense means the power to request accounting supporting documents, and on 

the other hand, in a broad sense, it is the faculty to be able to examine and analyze 

accounting documents. This last case requires to the administrative body to adopt 

a certain behavior, such as to facilitate the minority shareholder's access to all the 

documents established by law from the moment of convening the General As-

sembly and until its completion, including after the session of the General As-

sembly44. 

The right to information is also protected in relation with the administra-

tors, through him and in relation to each of them, the minority associates have the 

right to receive from the company all the information they consider useful and to 

request the documentation that they consider to be appropriate by virtue of the 

functions they hold. Administrators must provide all the necessary information in 

order to exercise the rights held by minority associates according to the principle 

of full disclosure45. 

In Spain, there is a principle in company law that states the following: 

„anyone who intends to acquire a significant share in the capital of a listed com-

pany cannot do so without promoting a public takeover bid (oferta pública de 

adquisición) hereinafter referred to as OPA46, addressed to all its owners”. The 

one who initiates the OPA must hold at least 30% of the voting rights. The OPA 

is considered to be a tool to protect the minority against possible abuses by those 

who have important shareholdings47. 

This principle exemplifies once again the protection that must be granted 

to minority shareholders. The public takeover bid, seen as an obligation for those 

who own a significant number of shares in a company and want to take control, 

is somewhat a complement to the right to information, which is an indispensable 

right to the quality of associate in a company. 

Thus, one can easily observe the existence of a tendency to protect the 

minority shareholders from the damages that the majority shareholder could pro-

duce by changing the "handle" of that company. However, it clearly follows that 

this mechanism is not sufficient to protect minority shareholders. For example, 

there may be a situation where one company can fusion with another, and in the 

                                                           
43 Cristian Duțescu, op.cit. , p. 135. 
44 Jesús Antonio Romero Fernández, El derecho de información documental del accionista, Marcial 

Pons – Ediciones jurídicas y sociales S.A., Madrid, 2000, p. 76. 
45 María Isabel Candelario Macías, op. cit., pp. 265-266. 
46 Jacinto Soler Padró, Las Opas de voto en la Sociedad Anónima cotizada, Editorial CEDECS 

(Centro de Estudios de Derecho, Economía y Ciencias Sociales), Barcelona, 2001, pp. 48-49. 
47 Friedrich Kübler, Derecho de sociedades, 5a  edición revisada y ampliada, traducción en español 

Michèle Klein – Doctora en Derecho, Madrid, Fundación cultural del notariado, 2001, pp. 658-659 

(título original de la obra: Kübler, Friedrich, Gesellschaftsrecht, 5. Auflage, 1998). 
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latter the control is held by a single majority shareholder, who can very easily and 

there is a risk that he will also become the majority shareholder of the company 

resulting from the fusion. 

The normative system of Directive no. 2004/25/EC of the European Par-

liament and of the Council of April 21, 2004 on public takeover bids contains a 

series of legal rules intended to protect the rights and legitimate interests of mi-

nority shareholders, such as the mandatory public takeover bid. 

Public mandatory takeover bid48, according to the regulations of Di-

rective no. 2004/25/CE167, refers to the fact that a shareholder who, individually 

or together with other shareholders, holds securities, respectively a certain per-

centage of voting rights in the company, is obliged to launch a takeover bid to 

minority shareholders, at a fair price, in order to effectively protect them. 

What interests us from this point of view boils down to the protection of 

minority shareholders, this being the reason why the legislator understood to reg-

ulate the institution of the mandatory public takeover bid. In this sense, the mi-

nority shareholders have the right to withdraw from the company, of course if 

they consider this to be to their benefit, since no one can be forced to remain 

captive in a company in which control is held by other people49.  

Thus, in all cases the minority shareholders will have the right to a fair 

price50 in case the majority shareholder launches a public takeover bid.  

 

 3.3. The right to participate in the General Assembly 

 

 The General Assembly established within a company is the deliberative 

and sovereign body, which must act in accordance with the Law and the company 

statute. 

 The right to participate in General Assemblies of Shareholders implies 

                                                           
48 According to the provisions of art. 5 para. (1) from Directive no. 2004/25/CE167 on public 

takeover bids: "(1) When a natural or legal person owns, as a result of a purchase made by himself 

or by persons acting in concert with him, the securities of a company in the meaning of article 1 

paragraph (1), which, added to all the shares in these securities that he already owns and those 

held by the persons with whom he acts in concert with him, gives him directly or indirectly a certain 

percentage of the voting rights in that company , which gives him control of that company, Member 

States shall ensure that this person is obliged to make an offer in order to protect the minority 

shareholders of that company. This offer is addressed as soon as possible to all holders of these 

securities and refers to all their holdings, at the fair price defined in paragraph (4)". 
49 S. Bodu, Piaţa de capital. Legea nr. 24/2017 privind emitenţii de instrumente financiare şi ope-

raţiuni de piaţă, Ed. Rosetti International, Bucharest, 2019, p. 154. 
50 Art. 5 para. (4) from Directive no. 2004/25/CE167 on public purchase bids provides: "(4) The 

highest price paid for the same securities by the bidder or by persons acting in concert with him, 

during a period, determined by the member states, of a minimum of six months and a maximum of 

twelve months preceding the offer provided for in paragraph (1). If, after the publication of the 

offer and before the expiry of the period for its acceptance, the offeror or any person acting in 

concert with him acquires securities at a price higher than the price in the offer, the offeror makes 

his offer at a price at least equal with the highest price paid for the securities so acquired". 
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the prerogative, legally protected, of a shareholder, to have access to the space 

where the meeting of the General Assembly is held and to be present at its work 

throughout its duration51. The right to participate in the General Assembly be-

longs only to natural or legal persons who have full exercise capacity. Persons 

who do not have full exercise capacity can be represented by special power of 

attorney52 by other shareholders. 

         Although it is not expressly regulated, the right to participate in the de-

liberations of the General Assembly of associates is a corporate right53, which 

cannot be limited in any way. 

 In the Spanish legal system54, and not only, the possibility of the exist-

ence of another right is regulated, namely the right of representation, derogable 

from the right of each partner, whether minority or majority, to participate in the 

General Assembly. By means of the right of representation, each shareholder who 

has the right to be represented, will be able to be represented in the General As-

sembly by means of another person, even if the representative is not a shareholder 

in the company. 

 In joint-stock companies, each shareholder has the right to be represented 

by any person, whether or not the representative is a shareholder in that company, 

regardless of whether this possibility was limited by the company's statutes55. 

 The right to participate in the General Assembly is an indispensable 

right56 to the quality of associate and although it seems to be closely related to the 

right to vote, it cannot be confused with it, because it is also recognized to the 

associates who hold shares without voting rights. Thus, there cannot be a limita-

tion regarding the participation of associates in the General Assembly, based on 

the number of shares held in the company. 

 

 3.4. The right to request the convening of the General Assembly 

          

 The right to convene the General Assembly is a corporate right provided 

for the benefit of those shareholders who own, individually or together, at least 

                                                           
51 Cristian Duțescu, op.cit., p. 195. 
52 Special power of attorney means, in the sense of art. 125 of Law no. 31/1990, the authorization 

given to vote in the respective general meeting. The special power of attorney should not be 

confused with the non-discretionary power of attorney, that is, the one that indicates the voting 

method for each item on the agenda. 
53 Flaminia Stârc-Meclejan, Votul asociaților în societățile comerciale, Ed. C. H. Beck, Bucharest, 

2011, p. 261; Cristian Gheorghe, Societăți comerciale. Voința asociaților și voința socială, Ed. All 

Beck, Bucharest, 2003, p. 165. 
54 María Isabel Candelario Macías, op. cit., p. 216. 
55 José Miguel Embid Irujo, María de Lourdes Ferrando Villalba, Vanessa Martí Moya, 

Introducción al derecho de sociedades de capital. Estudio de la Ley de sociedades de capital y 

legislación complementaria, Editorial Marcial Pons. Ediciones Jurídicas y sociales, Madrid, 2013, 

pp. 167-168. 
56 Carmen Alonso Ledesma, Isabel Fernández Torres, op. cit., p.176. 
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5% of the share capital or a lower share, if the articles of incorporation so pro-

vide57. 

          Apart from the possibility of convening the General Assembly, the asso-

ciates that jointly or separately own 5% of the share capital can request, according 

to art. 1171 of Law no. 31/1990, the introduction of new items on the agenda of 

an already convened General Assembly, the deadline for the request being 15 

days from the date of publication of the convenor. If the requests refer to candi-

dacy proposals for the positions of members of the board of directors, respectively 

of supervision, the information required by law regarding these persons must also 

be submitted58. The new agenda, including the added proposals, will be published 

at least 10 days before the meeting, which will take place on the date mentioned 

in the original notice59. 

 

 4. Other rights of minority shareholders 

 

Among the objects to which the shareholders' agreements can be linked, 

we consider that their participation in the management of the company is an ade-

quate way to ensure the protection of their interests60. With a view to the partici-

pation of minority shareholders in the management of the company, the provi-

sions of Law no. 31/1990 provided a series of rights that they enjoy. 

 

 4.1. The right to contest the decisions of the General Assembly of 

Shareholders 

 

 Also, as a supplement to the right to request the convening of the General 

Assembly, a right of the associate applicable in our legal system, the right to con-

test the decisions of the General Assembly, at the level of European legislation, 

is considered indispensable to the quality of associate. The right to contest the 

decisions of the General Assembly of Shareholders, in the Romanian legal sys-

tem, is seen more as a mechanism made available to minority shareholders after 

the violation of rights has occurred.  

 Thus, the action regarding the appeal of decisions61, by definition, is ex-

ercised by the minority against the agreements of the majority assumed to be il-

legal, thus avoiding the possible excesses or abuses of the majority shareholders, 

                                                           
57 Art. 119 para. (1) from Law no. 31/1190 regarding companies: “(1) The board of directors, 

respectively the directorate, immediately convenes the general meeting, at the request of the 

shareholders representing, individually or together, at least 5% of the share capital or a lower 

share, if the articles of incorporation provide so also if the request includes provisions that fall 

within the powers of the assembly.” 
58 Name, place of residence and professional qualification. 
59 S. Bodu, op.cit., pp. 481-482. 
60 María Alejandra Gómez Tovar, La opresión de los asociados minoritarios y los mecanismos para 

su protección (Tesis de Grado), Bogotá D.C., Colombia, 2019, pp. 58-59. 
61 María Isabel Candelario Macías, op. cit., p. 304. 
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who, being aware of their significant participation in the social capital and of the 

corporate dominance as a result, commit illegal excesses, therefore imposing the 

need for these decisions to be corrected in due time by the judicial bodies. 

 As a rule62, the appeal of decisions adopted within the General Assembly 

intervenes in a conflicting situation, respectively when they reflect abusive be-

havior on the part of the majority. The causes that can lead to contesting the de-

cisions can be diverse, from the conflict of interests and the abuses of the majority 

in the adoption of the decisions to the possibility of contesting the decisions that 

are harmful to the corporate interest for the benefit of third parties. 

 In addition, we must emphasize the fact that challenging decisions by 

minority shareholders does not only involve protecting their own interests, but 

more than that, the corporate interest and the rules regarding constant progress, 

the correct and regular application of corporate legislation are protected. Thus, 

the minority is seen as the guardian63 of safeguarding the social interest. 

 Apelling the General Assembly decisions, adopted with the violation of 

the right to information regarding the company's documents, is considered to be 

the principal remedy and, practically, the only means to be able to restore the 

illegal situation caused by the majority through the illegal conduct adopted, con-

trary to the effective exercise of the right to information. All shareholders have 

the right to exercise this action, regardless of whether they voted in favor of 

adopting the decision or not. The burden of proof falls on the one who invokes 

the illegality of the adopted decision. Consultation of all the documents that led 

to its adoption will be ordered. Most of the time, this situation is due to the exist-

ence of a flaw in the formation of the will to adopt the said decision64. 

 

 4.2. The right to introduce new talking points on the agenda of a 

General Assembly 

 

 Pursuant to art. 119 of Law no. 31/1990, a shareholder who owns at least 

5% of the share capital of a company can obtain the convening of the General 

Assembly, whether it is the Ordinary Assembly or the Extraordinary Assembly, 

being able to request the inclusion on the agenda of any issue that is in the com-

petence of these General Assemblies. In art. 243 paragraph (1) of Law no. 

297/2004 expressly stipulates the obligation of the board of directors to include 

on the agenda all items requested by the shareholder who owns more than 5% of 

the share capital of an issuer. In support of this thesis comes art. 1171 of Law no. 

31/1990 which gives the possibility to the shareholder holding more than 5% of 

the share capital to introduce new items on the agenda of the General Assembly, 

establishing the obligation of the board of directors or, as the case may be, the 

                                                           
62 Ibid, p. 291. 
63 Ignacio Arroyo Martínez, Reflexiones en torno al interés social. En Derecho de Sociedades. Libro 

Homenaje a Fenando Sánchez Calero, 2o Vol., Madrid, McGraw-Hill, 2002, p. 1852. 
64 Jesús Antonio Romero Fernández, op. cit., pp. 312-313. 
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directorate to publish the text of the proposals and thus bring them to knowledge 

of the other shareholders. 

 

 4.3. The right to request additional reports 

 

 A specific right of shareholders who have holdings totaling a percentage 

of at least 5% of the issuer's share capital is the one provided by art. 259 of Law 

no. 297/2004 regarding capital market. According to this legal text, these share-

holders can ask the company's financial auditor for an additional report on certain 

operations of the company, which is obliged to comply with the request. The au-

ditor notified in this way must prepare, within 30 days, based on the information 

received from the administrator, additional reports, in accordance with financial 

audit standards, with international accounting standards. Administrators are 

obliged to provide the auditors with the additional report request together with all 

the requested information, within a maximum of 5 days from the date of registra-

tion of the request. 

 

 4.4. The right to request the preparation of reports on the manage-

ment of the company 

 

 In accordance with art. 136 paragraph (1) of Law no. 31/1990 one or 

more shareholders owning at least 10% of the share capital of an issuer may ask 

the court to appoint one or more experts, tasked with analyzing certain operations 

of the company's management and drawing up a report to be handed to them and 

at the same time officially handed over to the administrators of the company as 

well as to the censors and internal auditors. In order to be able to formulate such 

a request, it is mandatory to specify concrete management documents that will be 

verified by the experts appointed by the court. The experts' fees will be borne by 

the company less when the notification was made with bad intention. 

 Another right of the minority shareholders is represented by their right to 

formulate a liability action against the administrators. Administrators are those 

persons within a company who should act with the diligence that a legal repre-

sentative65 has, these having obligations such as the obligation of a diligent ad-

ministration of the company, the obligation of fidelity, loyalty and to keep pro-

fessional secrecy. In order for a shareholder to be able to file a liability action 

against the administrators, the following conditions must be cumulatively66 met: 

illegal conduct, the occurrence of damage and the existence of a causal link be-

tween the conduct adopted and the damage. 

 Therefore, the administrators are liable to the company67, the sharehold-

ers and the creditors of the company in the following situations: when they have 

                                                           
65 Jacinto Soler Padró, op. cit., p. 62. 
66 María Isabel Candelario Macías, op. cit., pp. 320-321. 
67 Ibid, p. 322.  
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committed acts contrary to the law, acts contrary to the constitutive act or the 

statute of the company or acts performed without the diligence with which they 

must act in the exercise of their duties. 

 The liability action against the administrators can be formulated by the 

shareholders who own at least 5% of the share capital, always in the name of the 

company and with the aim of restoring the patrimonial balance68. 

 

 5. Conclusions 

 

 In accordance with everything we have stated previously, minority share-

holders can only be protected by the existence of appropriate means and instru-

ments at the level of corporate legislation. 

 The guardianship of the minority is a classic theme translated by the ex-

istence of a conflict between the majority and the minority, where the majority is 

the principle that governs the development of society and the minority, which 

comes to oppose the abusive actions of the majority. 

 The minority is defined as the supporter of the protection of the social 

interest in a society, this being protected by granting all the rights exposed previ-

ously, limited by the ownership of a certain percentage of the social capital. 

 The protection of the minority must also be associated with limiting the 

abuse of power by the majority. 

 The protection of the minority is achieved with those means by which in 

the corporate order the unorganized minority or majority group or the associate 

isolated by an agreement is protected, which, respecting the rules and norms of 

the procedure regarding its adoption and the own or individual rights of the asso-

ciates, prejudices the social interest seen as an interest common of all associates, 

trying to make an extrasocial interest incompatible with the first prevail over the 

common interest. The protection of the minority therefore means the activity car-

ried out by the legal bodies to determine if the corporate interest and the agree-

ments concluded within the General Assembly are compatible with the legal 

norms in force, when the assessment made by the minority is its own and distinct 

from the one made by the majority on the social interest. 

 If the minority associate is protected, it is certainly not protected in a 

capricious way, but only when he is the bearer of an interest that is not his own 

and selfish interest, but a much larger interest: the corporate interest. As we have 

mentioned repeatedly, within the General Assembly there is a discrepancy of a 

group of associates who, due to the percentage held in the social capital, cannot 

have a decisive influence, namely the minority shareholders. 

 Thus, the existence of the two categories of shareholders in joint-stock 

companies implies the creation of disproportionality at the level of decision-mak-

ing. As a rule, the majority shareholders are the ones who hold the control in a 
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company and try by any means, legal or not, to create certain benefits and ad-

vantages for themselves at the expense of the minority shareholders. Most of the 

time, these behaviors adopted by the majority shareholders are masked by the 

purely illusory idea of the existence of some economic benefits for society. 

 Non-compliance with the legal provisions or violation of the legislation 

in force also brings with it the existence of procedural mechanisms, and not only, 

for sanctioning the possible abusive behavior. The behavior of the majority share-

holders, however, boils down to a responsibility strictly towards the company, 

not towards third parties. 

 In the light of what has been said, we are of the opinion that the protection 

of the minority will have to be seen as a reference key framed within the corporate 

governance. Minority shareholders need increased protection throughout the 

holding of this quality within a company. It is undesirable a situation where those 

in control make their own rules and take decisions only to their advantage, so the 

legislator has established all these mechanisms to prevent possible abuses and if 

these are not enough, the possibility of minority shareholders to introduce action 

in annulment of the decision of the General Assembly of Shareholders. 

 

Bibliography 
 

 I. Doctrine 
 

1. Ignacio Arroyo Martínez, Reflexiones en torno al interés social. En Derecho de 

Sociedades. Libro Homenaje a Fenando Sánchez Calero, 2o Vol., Madrid, 

McGraw-Hill, 2002. 

2. S. Bodu, Piaţa de capital. Legea nr. 24/2017 privind emitenţii de instrumente 

financiare şi operaţiuni de piaţă, Ed. Rosetti International, Bucharest, 2019. 

3. S. Bodu, Tratat de drept societar, Vol. I, Ed. Rosetti International, Bucuharest, 

2014. 

4. María Isabel Candelario Macías, La tutela de la minoría en la sociedad cotizada 

en bolsa, Atelier Libros Jurídicos, Barcelona, 2007. 

5. Radu N. Catană, Dreptul societăților comerciale. Probleme actuale privind so-

cietățile pe acțiuni. Democrația acționarială, Ed. Sfera Juridică, Cluj-Napoca, 

2007. 

6. St. D. Cărpenaru, Drept comercial român, Ed. All Beck, Bucharest, 1996. 

7. Gh. Piperea, Societăți comerciale. Piața de capital. Acquis comunitar, Ed. All 

Beck, Bucharest, 2005. 

8. St. D. Cărpenaru, C. Predoiu, S. David, Gh. Piperea, Societăți comerciale. Regle-

mentare, doctrină, jurisprudență, Ed. All Beck, Bucharest, 2002. 

9. Cristian Duțescu, Drepturile acționarilor, 2nd ed., Ed. C. H. Beck, Bucharest, 

2007. 

10. José Miguel Embid Irujo, María De Lourdes Ferrando Villalba, Vanessa Martí 

Moya, Introducción al derecho de sociedades de capital. Estudio de la Ley de 

sociedades de capital y legislación complementaria, Editorial Marcial Pons. 

Ediciones Jurídicas y sociales, Madrid, 2013. 

11. I. L. Georgescu, Drept comercial român, Vol. II, Ed. All Beck, Bucharest, 2002. 



Doctrina et Usu in Business Law                                                                                 256 
 

12. Cristian Gheorghe, Societăți comerciale. Voința asociaților și voința socială, 

Ed. All Beck, Bucharest, 2003. 

13. María Alejandra Gómez Tovar, La opresión de los asociados minoritarios y los 

mecanismos para su protección (Tesis de Grado), Bogotá D. C., Colombia, 

2019. 

14. M. Jeantin, Les clauses de préemption statutaires entre les actionnaires, JCP Éd. 

E, 1991. 

15. Friedrich Kübler, Derecho de sociedades, 5a edición revisada y ampliada, tra-

ducción en español Michèle Klein – Doctora en Derecho, Madrid, Fundación 

cultural del notariado, 2001 (título original de la obra: Kübler, Friedrich, Gesell-

schaftsrecht, 5. Auflage, 1998). 

16. Carmen Alonso Ledesma, Isabel Fernández Torres, Derechos de sociedades, 

Tercera Edición, Atelier Libros Jurídicos, Barcelona, 2017. 

17. C. Malecki, Le remaniement du régime des clauses d’agrément par l’oronnance 

nr. 2004-64 du 24 juin 2004, in Le droit des sociétés pour 2005, Dalloz, 2005. 

18. Stephen Mayson, Derek French & Christopher Ryan On, Company Law, 28th ed., 

Oxford University Press, 2011-2012. 

19. Luis Alfonso Mora, Situación jurídica del accionista minoritario en las socie-

dades anónimas, Bogota, 2002, Pontificia Universidad Javeriana, Facultad de 

Ciencias Jurídicas, Departamento de Derecho Privado (Trabajo de Grado para 

optar por el titulo de abogado). 

20. Tomás Pelayo Muñoz, Las acciones: derechos del accionista, reprezsentación, 

transmisión, derechos reales, negocios sobre las propias acciones. Monografía 

mercantil n.o 4, Editorial CISS, Valencia, 1999. 

21. Jesús Antonio Romero Fernández, El derecho de información documental del 

accionista, Marcial Pons – Ediciones jurídicas y sociales S.A., Madrid, 2000. 

22. Jacinto Soler Padró, Las Opas de voto en la Sociedad Anónima cotizada, Edito-

rial CEDECS (Centro de Estudios de Derecho, Economía y Ciencias Sociales), 

Barcelona, 2001. 

23. Flaminia Stârc-Meclejan, Votul asociaților în societățile comerciale, Ed. C. H. 

Beck, Bucharest, 2011. 

24. D. D. Șaguna, Tratat de drept financiar și fiscal, Ed. All Beck, Bucharest, 2001. 

25. Paul Le Cannu, Droit des sociétés, 2e édition, Montchrestien, Librairie générale 

de Droit et de Jurisprudence, 2003. 

26. Diccionario Trivium de derecho y economia, 1998. 
 

              II. Jurisprudence 
 

1. High Court of Cassation and Justice, Second Civil Section, Decision no. 702/ 

2008. 

2. High Court of Cassation and Justice, Second Civil Section, Decision no. 190/ 

2010. 
 

 III. Legislative sources 
 

1. Directive no. 2004/25/CE 167 regarding public takeover bids. 

2. Law no. 31/1990 on companies. 

 



 

 

Adherence to the Principle of Proactivity to Ensure a Healthy 
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               Abstract 

              The frequency of the infrigement of competition rules by committing anti-com-

petitive practices, led the competition authorities, both national and European, to identify 

both measures to prevent possible anti-competitive practices and measures to identify 

and sanction such serious deviations from normal conduct, healthy in business. In the 

field of competition, we find a rich legislative package, but practice has shown that be-

yond normativity, in order to be effective, a proactive attitude of companies is also 

needed, and in this study, we proposed to realise a depth analisys regarding this isuess. 

The principle of proactivity in the matter of competition is neither promoted nor respected 

enough, as is natural, so that companies in their actions refrain from any action/inaction 

that could endanger the competitive market. In our research, we want to show the con-

crete ways in which this principle is respected, who is competent for its application and 

what are the effects on the competitive environment. We will also show what is the role 

of the competent authority and its degree of involvement in this issue, identifying possible 

solutions that could be implemented to give added value to this principle. 

 

              Keywords: proactivity, cartel, abuse of dominant position, anti-competitive 

practice. 
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1. Introduction 

 

The cases analysed by the Competition Council in the resolution of anti-

competitive practices, shows us that although these practices are regulated, being 

provided with harsh sanctions that should be an inhibitory factor, the competition 

legislation is still violated with particularly serious effects that affect both com-

petition and consumers. The concern of the legislator and the authority to stop 

this phenomenon is not new, at the national level anti-competitive practices are 

repressed legislatively in the Competition Law no. 21/1996, since the first ver-

sion, and at the European level there has been a constant concern of the Union to 

combat this scourge. Thus, the Treaty on the Functioning of the European Union 

(TFEU) represents the fundamental legal framework by allocating articles 101-

106 to restrictive competition practices, articles supplemented by secondary leg-

islation on the matter. 

The decisions of the authority, summarized and highlighted in the annual 
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reports, demonstrate the existence of such practices on the market, which, alt-

hough prohibited, they appears due to the desire of companies to obtain a sub-

stantial profit through dishonest means. So, the competition is restricted and there 

are affected the interests of consumers to procure, in conditions of freedom of 

choice, the products and services they want. 

In general, the legislator's concern is to combat a phenomenon by regu-

lating the different forms of manifestation, providing for a certain sanction, so 

that later, if the market does not work at the level of expectations, to intervene on 

the norm, revising it. The same tendency is also regarding the doctrine, that is to 

analyze the conduct that the norm prescribes and the individualization of the sanc-

tion, with proposals on these aspects. 

We appreciate that more emphasis should be placed on the preventive 

side of the action of the norm, on ensuring that the norm is known, although we 

have the constitutional principle that "no one can invoke ignorance of the law". 

We do not dispute this, but plead for the intensification of the means by which 

the norm is brought to the notice of the one who must refrain from doing some-

thing that might violate the norm. Competition specific rules are technical rules 

in which a certain specific language is used, and anti-competitive practices take 

different forms, the interpretation of which has evolved over time, with elements 

of nuance that can distinguish between licit and illicit. 

From this perspective, I believe that a greater involvement of market par-

ticipants is required, in the sphere of competition, and we are referring to under-

takings. The principle of proactiveness aims at this and we will insist on it in the 

present study. 

The research will start with the presentation of the anti-competitive prac-

tices and the frequent forms of manifestation, followed by the description of the 

main methods of combating them, including the leniency policy, as tools that are 

used after the anti-competitive practice has been committed, in order to then de-

velop the means to achieve the principle of proactivity (elements, subjects in-

volved, effects), as tools to prevent the commission of illicit practices. 

To carry out the study, we will consider the information provided by the 

Competition Council (compliance guide, statistical data), the European Commis-

sion (legislation, statistics) as well as opinions expressed in the specialized liter-

ature. 

During the research we will show the solutions that we have identified 

for the implementation of this principle. First of all, we will propose the regula-

tion of the obligation to implement compliance guidelines within the enterprises, 

adapted to the specifics of each entity, the mandatory designation of a competi-

tion officer with specific attributions, the periodic realization of some trainings 

that mainly concern people with a decision-making role but also people who are 

part of departments that can influence competitive approaches (purchasing, com-

mercial, economic, sales, customer relations, sales department). 
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 2. Anti-competitive practices - pathological phenomenon of com-

petition 
 

The competitive legal environment was built on two behavioral sides: fair 

competition, the violations of which are repressed legislatively by the Law on 

combating unfair competition (no. 11/1991) which mainly concerns relations be-

tween professionals (firms and businessmen), the regulation being, as such from 

the field of private law and commercial, normal, market competition, which is 

opposed to abnormal, pathological competition, the later qualified and sanctioned 

by Law no. 21/1996 of competition, a regulation that concerns the relevant market 

conduct and that belongs to the field of public law. 

Romanian competition legislation, in full evolution, enshrines and treats 

as pathological (abnormal) competition phenomena, anti-competitive practices 

that have the effect of "restricting, preventing or distorting competition". 

The first phenomenon of pathological competition is represented by car-

tels through illicit agreements/decisions (according to art. 52 paragraph 1 of Com-

petition Law, respectively art. 101 of the Treaty on the Functioning of the Euro-

pean Union) for concerted anti-competitive practices3 on the Romanian market 

or on a part of it. 

The legislator by art. 5 para. 1, states as anti-competitive practices, non-

limitingly, those that result in or pursue: 

a) to directly or indirectly fix prices or any other trading conditions; 

b) limits or controls production, marketing, technical development or in-

vestments; 

c) establishing markets or sources of supply; 

d) to create a competitive disadvantage for the partners, applying unequal 

conditions to them for equivalent services; 

e) imposing conditions at the conclusion of the contracts related to the 

acceptance by the partners of some additional services which, by their nature or 

in accordance with commercial usages, are not related to the subject of these con-

tracts. 

The second pathological anti-competitive practice is the excess of a dom-

inant position, which corresponds to a de facto monopoly, through abusive prac-

tices that affect trade or harm the consumer, the corresponding anti-competitive 

facts being enumerated by law enunciatively (illustrative, non-limiting). They can 

mainly consist of: 

                                                           
2 The legislator organized art. 5 of Law 21/1996, in 6 paragraphs according to the following struc-

ture: definition of the cartel; exceptions from the application of para. 1 as well as the reference to 

the conditions and criteria for categorization, according to the regulations of the Council of the 

European Union and the European Commission; the procedure for invoking them. 
3 According to art. 5 para. 1 "Any agreements between enterprises, decisions of enterprise associa-

tions and concerted practices are prohibited, which have as their object or have the effect of pre-

venting, restricting or distorting competition on the Romanian market or on a part of it". 
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a) imposing sale or purchase prices or other unfair trading conditions (di-

rectly or indirectly); 

b) restricting production, marketing or technical development to the det-

riment of consumers; 

c) creates a competitive disadvantage for partners, applying unequal con-

ditions to equivalent services; 

d) imposing conditions at the conclusion of the contracts related to the 

acceptance by the partners of some additional services which, by their nature or 

in accordance with commercial usages, are not related to the subject of these con-

tracts. 

According to the law (art. 6 para. 3), one or more enterprises are in a 

dominant position, in the situation where the cumulative share or shares on the 

relevant market, recorded during the period under analysis, exceed 40% (relative 

presumption). 

Regardless of the name used - anti-competitive practices or restrictive 

practices of competition - their repression is the main direction of action and the 

main goal of the fight against forms of illicit competition4. 

From the corroboration of article 2 (par. 3) with the provisions of art. 5 

of the competition law, we learn that the will of the participants in a cartel can 

manifest itself in different forms: agreements, decisions, concerted practices, un-

derstandings, pacts, protocols, contracts and the like, either explicitly, publicly, 

or covertly, but without legal personality. No recommendation is allowed by the 

EU Treaty and the internal rules, being able to influence the market (even if it is 

optional) 5. 

We find that the European legislator uses a variety of terms, in fact like 

the Romanian one, which shows the concern to cover all the connotations that 

illicit manifestations can have. In order for the illicit agreement to exist, it is suf-

ficient for the companies involved to express the common will to behave on the 

market in a certain way. It is not impedingly necessary for the agreement to take 

a written form, being able to manifest itself in different forms, verbally or even 

tacitly, if anti-competitive behavior emerges from the nature of the operations. 

The CJEU held that, for the existence of an agreement, it is sufficient for the 

companies to have expressed their common intention to behave on the market in 

a certain way, the way in which this intention is expressed being irrelevant. The 

fact that an enterprise does not respect what was agreed in a meeting with an anti-

competitive purpose is not enough to exonerate it from responsibility, "if it has 

not publicly distanced itself from what was agreed in that meeting" or has not 

                                                           
4 See in this sense Maria Dumitru, Dreptul concurenței, European Institute Publishing House, Iași, 

2011, Universitaria Collection, pp.107 et seq.; Emilia Mihai, Dreptul concurenței, All Beck Pub-

lishing House, Bucharest, 2004, pp. 53 et seq., Emilia Mihai, Concurența economică libertate și 

constrângere juridică, Lumina Lex Publishing House, Bucharest, 2004, pp. 60 et seq. 
5 Decision of the European Commission Belgian architects, COMP 38.549 (OJ 2005 L4/10) - 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2005:004:0010:0011:EN:PDF. 
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clearly demarcated itself from "the objectives of the cartel and the methods used 

to implement those objectives"6. 

By concerted practices is understood a form of coordination of enter-

prises without an understanding, an agreement or an association decision7. The 

purpose of concerted practices is to consciously replace the risks of competition8. 

In practice, these agreements are very difficult to prove, especially in sit-

uations where they take the form of verbal, tacit agreements, concerted practices 

can also take the form of simple behaviors, manifestations of intention. 

The legislator defines the anti-competitive practices and identifies the 

main effects, but as I have shown above, in practice there is a multitude of acts, 

facts, decisions called anti-competitive practices for which a complex process of 

analysis must be carried out so that the authority pronounces in the sense of the 

violation or not of the competition law. 

The Competition Council has a delicate position on the market because, 

on the one hand, it must protect the market, encourage it, in the sense of allowing 

its development within the legal parameters, and, on the other hand, it must sanc-

tion, stop behavioral deviations that have or can have the effect of "restricting, 

preventing competition". 

From this perspective, there is the possibility that a certain practice, at 

first glance, does not raise any suspicion of violation of the law, for example, the 

exchange of information regarding a future economic concentration or exchange 

of information held regarding a joint research project in the future, but in fact the 

operation affects the market (competitors or consumers) at a given time. In the 

given example, that concentration may not materialize, or the project may no 

longer be joint, but the exchange of information is already done and may be used 

to the detriment of the market. At the same time, the parties can invoke certain 

legal operations, in order to mask, camouflage interests that contravene the law. 

In addition to anti-competitive agreements that may be easier to under-

stand as a possibility and to be avoided in practice, concerted practices often are 

and are not accepted to have occurred because it is also misunderstood. 

Concerted practice is an alignment of a party's behavior with existing 

market practices. From our point of view concerted practice can be positive (le-

gal) or negative (illegal) on the market. 

                                                           
6 Cases T-141/89 (Judgment of the Court of First Instance of 06 April 1995, Tréfileurope Sales 

SARL v. Commission of the European Communities, T-141/89 (ECLI:EU:T:1995:62, https://e -

justice.europa.eu/ecli/ECLI:EU:T:1995:62) and T-329/01 (Judgment of the Court of First Instance 

2006, Archer Daniels Midland Co. v. Commission of the European Communities, curia.europa.eu/ 

juris/showPdf.jsf?docid=63544&doclang=en). 
7 Ovidiu Ţinca, Drept comunitar material, Lumina Lex Publishing House, Bucharest, 2003, p. 175. 
8 For example, cooperation between certain competitors in order to establish certain prices to the 

detriment of other competitors; see in this sense Gheorghe Gheorghiu, Manuela Niță, Dreptul con-

curenței, 2nd edition amended and supplemented, Universul Juridic Publishing House, Bucharest, 

2017, pp. 97 et seq. 
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Aligning myself with a behavior that respects all market rules, profes-

sional and deontological codes, does not affect the market in any way from a 

competitive point of view. 

Aligning myself with conduct that I know or in my judgment understand 

to be unlawful, anti-competitive, means that I am engaging in a concerted practice 

prohibited by law (negative concerted practice). 

Behavior alignment means copying, taking over the behavior of another 

market participant, the tacit acceptance of illicit behavior found on the market, all 

of this together forming a conglomerate, a unitary whole that acts against the rules 

of a healthy, normal, natural competition. 

The fact that a party notices or suspects an illegal behavior of another 

party that continues over a long period of time does not entitle it to consider that 

the nature of the act changes from illegal to licit and that it can take over the 

behavior. 

The practice of the Competition Council does demonstrate the extent of 

the phenomenon. 

 

Number of finalized investigations 2018-20219 
 

 
 

Similar, we also note the statistics from the European Commission, re-

garding these issues. 

 

 

                                                           
9 Competition Council, Annual Report 2021, the document is available online at the address: 

RAPORT-ANUAL-CC-2021-publicare.pdf (consiliulconcurentei.ro), last accessed in 19.11.2022. 
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Cartel decisions adopted by the European Commission - period 2018 - 202210  
 

 
 

These data show us that the efforts of the legislator and the authorities in 

combating anti-competitive practices are not sufficient. We find that we have the 

very regulation of such operations by rules providing for penalties which should 

be a deterrent. We also note the policy of leniency created on the one hand to 

support the competent authority to unmask and compose the evidence, the pieces 

of the file, and on the other hand to stimulate the participants in such facts to 

denounce the operation, benefiting from leniency (in the regulated forms). 

As mentioned above, even under these conditions, the desire to obtain 

profit by any means changes the conduct of enterprises. All these approaches 

concern the sanctioning of anti-competitive practices, requiring the intervention 

of the authority that investigates the market, pronouncing itself by decision. 

We notice that on the one hand the effort of the authority is very high and 

on the other hand the sanctions are proportionate (natural) and can irreparably 

affect the company (financially and the public image in relation to consumers and 

potential partners). 

In recent years, the competent authority - the Competition Council, has 

reviewed its efforts to combat anti-competitive practices by promoting the prin-

ciple of proactivity of companies in the matter of competition. 

 

                                                           
10 European Commissions> Competition Policy> Cartels> Statistics>Cartel cases statistics.pdf. The 

document is available online at the address: competition-policy.ec.europa.eu/cartels/statistics_en, 

last accessed in 19.11.2022. 

0

2

4

6

8

10

2018 2019 2020 2021 2022

4

5

3

10

1

Decisions



Building an Adapted Business Law                                                                              264 
 

 
 

3. The principle of proactivity – concept 

 

Proactivity means any initiative initiated and implemented by the party 

that has the obligation not to harm the competitive market. 

Practically, the role of the authority's activity is limited to coordinating, 

establishing the directions that should be followed or what the parties should un-

dertake to prevent violations of the rules. In this sense, one acts before a possible 

practice, stopping, inhibiting any tendency contrary to the law. 

The constitutional principle "no one is above the law" is well known. We 

could say why the authority's resources are being wasted in elaborating rules of 

conduct, of compliance, when the companies operating on the market, by virtue 

of the law, must know and acquire their obligations to do and not do something 

that could affect the market. 

We also respond, strengthening the authority's position to activate the 

preventive role of the legal norm. The norm is not developed to follow the appli-

cation of the sanction, but to establish a model of behavior and conduct for the 

parties, and otherwise, to ensure compliance with the norm by applying the sanc-

tion. 

Enterprises are the ones that should be directly interested in compliance 

with the law and how the norm is perceived by their own employees or collabo-

rators. 

In other words, they must apply the principle of proactivity, i.e. undertake 

everything in their power to make known among subordinates/coordinators the 

rules of competition, the will of the legislator as well as the purpose pursued by 

the regulations. 

The application of the principle of proactivity does not only concern the 

enterprise and associations of enterprises, but also the authorities and institutions 

of the central or local public administration and the entities to which they delegate 

their attributions (art. 8 paragraph 1)11, so that the whole issue that is being de-

bated also concerns these entities. 

It is noted by the Competition Council12 that the existence of such com-

pliance documents (which may have different names in practice such as: compli-

ance manual, counseling and accountability manual, procedure, competition code 

                                                           
11 Art 8 paragraph 1 of law no. 21/1996, competition law "Any actions or inactions of the authorities 

and institutions of the central or local public administration and of the entities to which they dele-

gate their powers, which restrict, prevent or distort competition, are prohibited, such as: a) limiting 

the freedom of trade or the autonomy of enterprises , exercised in compliance with legal regulations; 

b) establishing discriminatory conditions for the activity of enterprises". 
12 See in this regard the Guide on compliance with competition rules (2019), the Guide on compli-

ance with competition rules by business associations (2021), the Guide to best practices on the 

protection of competition in the framework of award procedures divided into lots - the advantages 

and the disadvantages of subdivision (2022), located on the authority's website http://www.consil-

iulconcurentei.ro. 
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of conduct, etc.) are effective where they are initiated such procedures13. We tend 

to believe that companies that activate the principle of proactiveness do not have 

in mind the advantage of reducing the sanction in the event that an anti-competi-

tive practice is found to have been committed, but rather they aim to ensure com-

pliance with competition rules. 

Since compliance means on the one hand prevention and on the other 

hand the remedy of possible violations, the question arises as to who the subject 

of compliance is, who has the task of training and what does compliance consist 

of. 

 

3.1. Subjects of compliance 

 

The subject of compliance is primarily the decision maker in different 

positions of the enterprise hierarchy. At the same time, are not excluded other 

persons within the economic entity who, by the nature of their position, come into 

contact with counterparts from competing companies and are exposed to practices 

that may be of an anti-competitive nature14. The situation is similar for those who 

work in the interest of the company but not under a direct employment relation-

ship (for example, subcontractor, external consultant). In these last cases, the de-

fense is not supported according to which the practice was not put into practice 

or was committed out of fault, or the anti-competitive implications were not re-

alized, it being known that the competition rule sanctions the simple participation 

in anti-competitive practice and all those who have duties in the area of produc-

tion, research and sales must know the duties specific to competition rules. 

Regarding the designation of the person who must do the training, the 

Competition Council in its guidelines (guidelines), indicates several possibilities, 

among which we mention: the legal advisor, a person from the management, an 

external provider specialized in such training, compliance officer, person respon-

sible for the program15. 

We are developing this aspect, coming up with a concrete proposal, in 

the sense that, we appreciate that the legislator should regulate as an obligation 

for companies16 the appointment of a person responsible for competition duties, 

who can be called a competition inspector, like the person responsible for labor 

protection, to the person responsible for emergency situations, responsible for the 

protection of personal data. In these later situations, the appointed persons have 

other basic duties, but they have taken over according to the job description and 

duties in the sense shown. We believe that, in our matter, without diminishing the 

                                                           
13 The Competition Council's guide on compliance with the competition rules, p. 5. 
14 CJEU, Related Cases 100 to 103/80 Musique Diffusion Francaise v. Commission [1983] ECR 

1825, para. 97. 
15 Guide of the Competition Council (2019), p. 7. 
16 In the case of SMEs, we agree with the proposal of the Competition Council regarding the as-

sumption of these duties by the administrator or the legal advisor (where the latter exists). 
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importance of the others responsible (who already know regulation), a special 

statute is required because ignoring the principle of proactivity, beyond the sanc-

tion, the market can be strongly destabilized and the entire economy affected. 

The person designated to be a competition inspector must not be selected 

from among the management because they do not have the time available to in-

form themselves and pass on the necessary knowledge to the employees (those 

mentioned above). We appreciate that taking over these duties by one of the legal 

advisers, in addition to the duties specific to the position, is not a solution based 

on the arguments brought to the decision-maker, because the complexity of the 

position of legal adviser can be an impediment (mainly his duties are internal 

legal consultancy, representation in court, enforced execution) which does not 

allow him to allocate a significant amount of time for these activities. 

For this reason, we propose that a specific person holds this position, 

without having any other duties. It is not relevant in which structure it is (legal 

office, human resources, financial, etc.). It is important that this person has spe-

cialized training (legal or economic studies would be recommended), authority 

within the company, allocated resources. 

Knowing the rules of competition is not an easy task that requires a per-

manent work of documentation, updating information and organizing training 

within the company. The training can have a different format (for example in 

writing – leaflets, complex guides, mini guides, etc. or oral powerpoint presenta-

tions, lectures, etc.) and can take place both periodically and differentiated by 

categories of beneficiaries. 

We also believe that, if the company appreciates that it does not have the 

possibility of such a position, it can turn to the outsourcing of these specialized 

services. 

As far as the public authorities are concerned, because they also have this 

obligation to comply with the competition rules, in this case we do not see as an 

obligation, the organization of a person in charge only with these attributions, but 

it can be a person who also has other responsibilities. Obviously outsourcing is a 

possible solution. 

The competition officer must be available to provide consultations when-

ever requested by the head of another department when he has a difficulty in 

complying with/understanding the competition rules or in a conduct he should 

follow. 

Also, he may be requested to attend certain meetings, meetings where the 

participants want to ensure that the legal provisions are not violated, respecting 

the confidentiality of the information to which he has access. 

 

3.2. Compliance content 

 

The content of the competition rules can be brought to the attention of 
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the compliance subjects identified in the present study through several ways: di-

rectly (in writing and through oral presentations) as well as indirectly, making 

reference to them by inserting in the job description the obligation to comply with 

the rules of competition. 

The most useful documents, moreover and used in practice17, are the 

compliance guidelines that have the role of guiding company members in com-

petition matters. They concern both theoretical and practical (landmark) aspects 

that must be taken into account regarding the economic life of society. In this 

way, the violation of the law and the unwanted consequences on the entity are 

avoided. 

The content of these guides is different from company to company de-

pending on the object of the activity it carries out. It must be adapted to the spe-

cifics of the enterprise, constantly updated, not only depending on the legislative 

changes, but also on the structural changes of the enterprise. 

Among the general clauses that are recommended to be included in such 

a guide by the competition officer, we mention: 

- references to the formation of an organizational culture in the sense of 

compliance with the law in general; 

- references to the legal competition framework; 

- references to the competent authority; 

- references to the role of competition policy within the enterprise; 

- specific aspects of the company/department; 

- the consequences of non-compliance with competition rules; 

- references to the leniency policy; 

- references to respecting the confidentiality of information; 

- practical references from the case file of the authorities. 

These are benchmarks regarding the development of a guide, as the Com-

petition Council also does on different aspects (state aid, vertical understandings, 

business associations, etc.) 

We believe that practical references should be an important part of any 

compliance guide, to be easily understood and assimilated by participants. 

 

4. Conclusions 

 

The principle of proactivity is a principle that must govern the entire ac-

tivity of an enterprise, but especially in the matter of competition it is a principle 

that gives security in terms of compliance with legal norms in any action of the 

entity. Respecting the principle of proactivity eliminates the risks to which enter-

prises and authorities and institutions of the central or local public administration 

                                                           
17 See for example the Guide on compliance with competition rules, developed by the Romanian 

Association of Banks https://www.arb.ro/despre-arb/ghid-concurenta/. 
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and the entities to which they delegate their duties would be exposed, in every-

thing they undertake on the market. 

             Compliance with this principle also affects the consumer, being a guar-

antor of compliance with the law in terms of price, quality of products/ services, 

supply of goods or services. 

At the same time, compliance with the principle of proactivity supports 

the Competition Council, enterprises, in their role in ensuring normal, healthy 

competition on the market, in which the sanction is an extreme measure applied 

only in case of non-compliance with the law. 

In this way, we want practice to demonstrate that deviations, behavioral 

deviations from the conduct prescribed by law are increasingly rare, and that the 

market operates using only legitimate, honest means. 
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  Abstract 

 In a world where the climate neutrality commitments is increasing and the states 

are starting to take serious measures regarding the achievement of a zero carbon econ-

omy and the stopping of pollution, renewable power purchase agreements can be a very 

suitable solution for reaching these targets. Although we can see an improvement of the 

demand of these contracts, the energy market has some gaps, especially from a legislative 

point of view. The goal of this research is to identify and analyse the risks that may occur 

in the performance of the PPAs as a tool for promoting green energy. For this research 

there are used the comparative analysis and survey based on questionnaires completed 

by different categories such as producers, financial and energy experts, industrial and 

small consumers. The article reduces the gap regarding the understanding of the associ-

ated risks of the PPA, on one side, ans on the other side it tries to find the most suitable 

way in which these could be divided between the parties in the contract. The results sug-

gest that although there have been made some changes in the legal framework regarding 

these types of contracts, there is still place for improvement, the lack of confidence in the 

law being the main factor that leads to the hesitation to enter in such contractual relations 

non-legislation or insufficient legislation of the PPA representing one of the risks most 

often assumed by the parties. The implications of the study are at the theoretical level: 

approaching a little-studied topic in the context of the development of some legal frame-

works in order to promote green energy, clarification of some theoretical aspects regard-

ing the assumption of contractual risks. 

 

  Keywords: power purchase agreement, risk assessment, renewable energy, 

green energy, force majeure. 
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 1. Introduction 

 

Although the pandemic meant a little slow down of carbon dioxide emis-

sions, we can see that the situation is changing and CO2 are rebounding as the 

economies develop. This is time when states are force to act and to take decisively 

measures as to accelerate the clean energy transformation. In addition to this, The 

Energy Transition Commission thinks that all developed countries shouls reach 

by 2050 zero net carbon dioxide and all developing countries by 2060, by using 
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innovative technologies to cut down emissions, one of the most important being 

a clean electrification. As we can see the total electricity use will rise from 20% 

of final energy demand today to over 65% by 2050 and all this demand must be 

satisfied from zero carbon emissions which principally refers to wind and solar, 

but also hydro, nuclear and geothermal.3 We can see an increase of the use of 

renewable energy sources, what means an increase of the use of Power Purchase 

Agreements for all types of green energy.4  

Considering the recent events that the world is facing with, the European 

Commission developed a plan called REPowerEU: Joint European Action for 

more affordable, secure and sustainable energy where among the needed 

measures for making the suppliers able to satisfy the consumers’ requirements 

are the development of contracts, such as power purchase agreements or bilateral 

contracts, which represent contracts with a carbon-free electricity generator.5 

The analysis starts with a first PPA definition. PPA is defined as a con-

tract between a power producer and a client which buys a certain amount of en-

ergy produced from renewable energy sources. In 2019 already 20 GW from re-

newable energy sources investments were developed based on PPAs for long 

terms between private companies6.  

The purpose of this article is to study and examine the risks associated 

with the signing and performance of the Power Purchase Agreement in the tran-

sition process to a zero carbon economy. 

So, while PPAs can help the transition to green energy in many ways, 

they face several risks that if they are not taken into consideration can lead to an 

earlier termination of this contract.  

This article has the following structure. The introduction presents Power 

Purchase Agreement Concept. In Section 2, PPA and its associated risks are de-

fined with an analysis of the main scientific sources. Within Section 3, the re-

search methodology is presented, which consists in a comparative analysis and a 

questionnaire. Section 4 presents the main research results and last, but not least 

the final section shows the main conclusion. Bibliographical references complete 

this article. 

 

 

 

 

                                                           
3 Iancu, L., 2022, A zero carbon Fashion, but at what cost?, „Energy Industry Review”, 3, p. 15. 
4 Bruck, M., Sandborn, P., Goudarzi, N., 2018. A Levelized Cost of Energy (LCOE) model for wind 

farms that include Power Purchase Agreements (PPAs). „Renewable Energy”. Doi: 10.1016/ 

J.RENENE.2017.12.100, pp. 131-139. 
5 Annexes to the Communication from Commission to the European Parliament, the European 

Council, the Council, the European Economic and Social Committee and the Committee of the 

Regions – Repower Plan, Brussels, 2022. 
6 Vimpari, J., 2020. Financing energy transition with real estate wealth. „Energies”, 13, 103390. 
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 2. Power purchase agreement in the scientific literature 

 

Power purchase agreements are bilateral contracts that are concluded be-

tween an electricity generator and a corporate off-taker in order to sell and to buy 

energy with a typical duration of 10 years or more.7  

The principle of contractual risk allocation means that the risk should 

apply to the best party that is able to handle. But from the legal point of view 

what does this mean: the risk of the contract is the institution which answers the 

question who should support the consequences of the contract, in the situation 

that one of the parties can not execute its obligation in the case of the fortuitous 

impossibility. Practically, we speak about the consequences of the termination of 

the contract due to accidental impossibility of execution. In principle, the risk is 

borne by the debtor of the obligation that is impossible to execute due to force 

majeure or fortuitous event, for the fact that he is unable to perform his own ob-

ligation. In this situation, he will not be able to ask the other party to perform the 

obligation that falls to him, precisely because of the interdependence of the obli-

gations of the parties in a synalagmatic contract.  

In the specialized literature the risk is considered any damage to which a 

thing is exposed by chance and apart from any fault, damage considered under 

the liability of the person who contracted with a third party, an obligation relative 

to that thing.8 

Also it is borne by the contracting party whose performance cannot be 

performed due to a case of force majeure and is embodied, on the one hand, in 

the impossibility of the respective contractor to claim the other contractor to per-

form its own performance, and, on the other hand, in the obligation of the debtor 

of the impossible obligation to bear the expenses he incurred in order to execute 

the obligation and in general all the damages caused by the fortuitous impossibil-

ity of execution.9 

This is the reason why we should know how these risks should be coor-

dinated, the way in which they should be shared, in our case we are talking about 

the electricity producer, the buyer or maybe we are even talking about a third 

party that takes advantage of the provisions of the contract or there is a contract 

concluded with the latter. 

This aspect is relevant because the number of parties involved in the con-

tract is very important - the more parties involved, the greater the risk that must 

be borne by them.  

In case that the party assumes a risk, which is not her obligation, then it 

                                                           
7 Gabrielli P., Aboutalebi R., Sansavini G., 2022, Mitigating financial risk of corporate power pur-

chase agreements via potfolio optimization, „Energy Economics”, 109, pp. 1-11. 
8 Hamangiu C., Rosetti-Bălănescu I., Băicoianu Al., Tratat de drept civil român, vol. II, Ed. All 

Beck, Bucharest, 2008, p. 534. 
9 Costin M.N., Costin M.C., 2004, Dicţionar de drept civil, vol. III, Ed. Lumina Lex, Bucharest, p. 

370. 
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expects to receive some advantages for doing that. For example, in the case of the 

project company, this part will expect to get an increase in her equity, while in 

the case of the offtake, the advantage could be the grant of a lower tariff. In such 

a case, regardless of whether one party can gain any commercial gain by trans-

ferring the risk to the other party, it will still have to bear the risks of the contract 

in one form or another. This is the reason why the way in which the risks are 

allocated in the contract is very important, as long as PPA has to contain as many 

provisions drafted in a clear way as possible, but also enough incentives to allow 

the parties to properly fulfill their obligations. As we already know, the producer 

typically has an obligation to construct, operate and maintain the project during 

the PPA, to deliver the required energy, while the buyer has the obligation to pay 

for the capacity, availability and the delivered energy. Also, PPA will contain 

legal provisions regarding the solving of disputes, force majeure and termination 

of the contract.10 

Among the risks that affect the PPA we will analyze in this article: force 

majeure, change in law and change in tax. 

 

Figure 1. Main risks that affect the PPA 

 

 
 

Force majeure, according to the doctrine and jurisprudence, designates 

that fact or situation, intervened by an external cause, which constitutes an un-

foreseeable and insurmountable obstacle in the execution of the assumed obliga-

tion. The main immediate and constant effect of the case of force majeure that 

prevents the execution of the assumed obligation is to exempt the debtor from 

paying damages. Therefore, in order that the case of force majeure to be effective, 

it is necessary for it to be a foreign event (outside the conduct of the parties), 

unpredictable and irremovable, and, on the other hand, the one who invokes it 

                                                           
10 Understanding Power Purchase Agreement, second edition, 2019, United States Department of 

Commerce. 
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must have taken all measures could avoid or limit its effects11. 

Force majeure consists in a factual, unforeseeable and irremovable cir-

cumstance that prevents, objectively and without any fault on the part of the 

debtor, the execution of the contractual obligation that he assumed. Force majeure 

constitutes a cause that exonerates the debtor from liability and operates under 

the power of the law, without having to be stipulated in the contract or in a nor-

mative act12. 

Considering its effects, it is important that the force majeure to be both 

provided in the PPA, but also very well detailed. Consequently, the cases in which 

it occurs must be defined in a very clear and precise way. Natural events are here 

to be mentioned, but also other types of events, such as political ones. 

Furthermore, the discussions in a PPA must be held according to the af-

fected party: the buyer or the producer. If the situation affects the buyer, the PPA 

will usually establish the continuation of payments to the producer for the nego-

tiated and transmitted energy, but in the event that the force majeure event affects 

the buyer and this leads to the delay of the COD date, the producer has the right 

to claim completion. The same it goes when the producer is affected by a local 

political force majeure – he can claim financial aid.  

In case that the producer is affected by that unpredictable and unbearable 

event, then he is not able to obtain payments from the buyer, except for the situ-

ation where a certain amount of energy has already been delivered. 

Regardless the situation, the impossibility of executing the obligation 

must not last longer than required by the force majeure event. 

The term of change in law includes the emergence of a new law, the mod-

ification of the existing law and/or the changes in the analyzation and interpreta-

tion of a law by a court, tribunal or other authority which has the power to impose 

legal opinions. 

Normally the applicable law is the law in force at the time of the signing 

of the contract. The problem arises when, during the development of the contract, 

a new law appears that makes the obligations of one party more onerous and more 

difficult to fulfill. 

Changes to the law can affect the electricity producer in several ways, for 

example: they could affect the fulfillment of the obligation, they could affect his 

income, they could force the producer to bear a one-time capital cost or it could 

cause a continuous increase in the operating costs of the project company (in each 

case, in order for the project company to comply with the provisions of the rele-

vant amendment of the law).  

Regarding the changes in tax, we can say that these also may affect the 

                                                           
11 Constanța Court of Appeal, commercial section, December no. 214/1999, in S.U.B.B. no. 2/2000, 

p. 55, with a note by Ş. Sipos. 
12 Cassation, commercial section, decision no. 414/2000, in Cucu, C.G. Bădoiu, Obligaţiile comer-

ciale. Practică judiciară, 2nd ed., Ed. Hamangiu, Bucharest, 2011, p. 63. 
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producer by making the project uneconomical and these can be found in the form 

of change in tax rate, the creation of a new tax and class or even the removal of 

certain tax benefits that can affect the production of energy but also the possibility 

of its supply. Referring to the consequences must be remembered the increase or 

decrease of production costs, maintenance costs, as well as the revenues consid-

ered by the producer. 

From the currency perspective PPA can be divided in: PPA in local cur-

rency, PPA in foreign currency and Inflation-Indexed PPA (such as Consumer-

Price-Indexed PPA)13. The debate appears while the PPA in foreign currency can 

be a risk of exchange rate for the local government. On the other side for foreign 

investors PPAs in local currency are not so attractive due to inflation risk. 

 Other special risks for the PPAs in the case of renewable energy sources 

are the price risk in the spot market and the volumetric risk of the generated 

power.14 An extreme situation occurs when the generation of energy from renew-

ables is very high and the consumption is low and at the same time there are limits 

to transfer the energy to other places. In this case the energy price can be also 

negative15.  

 

 3. Research methodology 

 

The main objective of this research is to determine the risks that affect 

the PPA during the performance of contractual relations. The research methodol-

ogy used in this paper consists in a comparative analysis and a survey based on 

questionnaire. The objective of this paper is focused on the comparative analysis 

of several types of risks to which the PPA is subject at the time of its signing. A 

research method is that of comparative analysis with the objective of understand-

ing and regulating as efficiently as possible the risks that can affect the duration 

and validity of a PPA, so that at the time of the appearance of such a risk there is 

no possibility that the implementation and continuation of the contract will be 

affected. The formulation of questionnaires had the main purpose to determine 

the risks that may affect the validity of the PPAs in the transition to a zero carbon 

economy. It has to be mentioned that the respondents fall into different categories 

representing different fields of activity, such as energy experts and financial ac-

counting experts, energy producers and industrial and small consumers. The sur-

vey involved 137 respondents. 

                                                           
13 Yescombe, E., 2014, Principles of project finance. Elsevier Academic Press, p. 75. 
14 Pircalabu, A., Jung, J., 2017, A mixed c-vine copula model for hedging price and volumetric risk 

in wind power trading, „Quantitative Finance” 17, pp. 1583–1600; Tranerg B., Hansen R., Catania 

R., 2020, Managing volumetric risk of long-term power purchase agreements, „Energy Econom-

ics”, 85, 104567, https://doi.org/10.1016/j.eneco.2019.104567. 
15 Fanone, E., Gamba, A., Prokopczuk, M., 2013, The case of negative day-ahead electricity prices, 

„Energy Economics” 35, issue C, p. 22-34. 
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The idea of this questionnaire is to find out and to analyse the risks as-

sumed by the parties in a PPA and to see which the best party is able to handle 

the consequences of these risks. In this regard, the legal aspects such as the con-

tractual changes and the existence of a third-party guarantor were taken into ac-

count, knowing who is taking the responsibility and how the risks should be 

shared or resolved being of a highly importance matter. In addition to this the 

legal consequences in case of impossibility of supplying the energy/paying the 

price were analyzed, to this being also added the analysis of cases of force 

majeure, the latter being at the same time considered a case of termination of the 

contract. 

 

 4. Results and discussions 

 

The results regarding the parties who should assume the risks are pre-

sented in the Figure 2. As it can be seen, the majority of respondents considered 

that the risks should be equally shared between the parties (59,85%), while 

33,58% considered that the seller must bear the risks in the contract. Surprisingly 

or not, only 5,11% of the respondents considered the buyer as being obliged to 

bear the risks of concluding the contract. 

 

Figure 2. How should the risk be assumed in a PPA 
 

 
 

Regarding the changes that can affect the form of the contract in one way 

or another (Figure 3), it can be observed that the legislative changes are the ones 

that were most often taken into account by the respondents, almost half of them 

(43,1%) considering that the legislative changes are the most important in chang-

ing the form of the PPA. On the 2nd and 3rd places with a relatively small differ-

ence are economic changes (29,7%) and fiscal changes with a percentage of 

25.7%, while other cases that could bring certain modifications were analyzed by 

only 1.5% of respondents. These aspects prove the fact that the changes brought 
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to the law are the most important in changing the contractual form, these legisla-

tive changes being of a great possibility to bring changes to the substance of the 

contract, especially in terms of the possibility of fulfilling the obligations incum-

bent on the parties, in this case regarding the possibility of supplying the energy 

and paying the price. 

 

Figure 3. Contractual changes 
 

 
 

This situation clearly raises a question mark regarding the predictability 

and safety of the law, as long as the legislative changes occupy the main place in 

the opinions of the respondents regarding the risks brought to the nature and sub-

stance of the PPA. In this sense, the principle of legal security appears in the 

foreground and although it is not expressly regulated by the constitutional norms, 

it represents a fundamental principle of the rule of law.16 At the same time, despite 

the fact that it brings the courts to the attention, in reality it also concerns the 

legislative activity, because through the modality in which normative acts are 

regulated, correlated and systematized, the unity of their interpretation emerges.17  

As it was also stated in the specialized literature, after the entry into force 

of a normative act, in the creation of which all the rules of legislative technique 

were taken into account, there is the possibility that during its existence certain 

legislative events intervene, such as the modification, completing, repealing, re-

publishing, suspending or others similar to them, which have as a consequence 

its modification. 

In such situations, the legislator is the one who intervenes, as long as he 

is the only one able to ensure the clarity and coherence of the regulation, as well 

                                                           
16 Popescu S., Ciora C., Șăndăreanu V., 2008, Practical aspects of technique and legislative evi-

dence, Monitorul Oficial Publishing House, p. 83. 
17 Predescu I., Safta M., 2021, Principiul securitatii juridice, fundament al statului de drept. Repere 

jurisprudentiale, p. 12, published on the website www.ccr.ro, accessed on 25.10.2022. 
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as its integration into the legal system, with the aim of eliminating possible dif-

ferences in interpretation. 

Regarding the legal consequences that should apply in the event of an 

inability to supply electricity/pay the price it can be noticed in Figure 4 that 46% 

of the respondents agree with the granting of a grace period, while the granting 

of the grace period followed by the payment of some penalties is taken into ac-

count by only 32% of those interviewed. At the same level (9%) there are people 

who consider it useful that in such cases to intervene the termination of the con-

tract, respectively the termination of the contract with interest damages, while 

only 4% of the respondents consider directly necessary to apply some penalties. 
 

Figure 4. Legal consequences 

applicable in the event of an inability to supply electricity/pay the price 
 

 
 

As far as it goes to the usefulness of the existence of a guarantor (Figure 

5), we can observe that the majority of those interviewed (52%) consider that the 

existence of such a person would be useful, while 21% of them appreciate the 

opposite. 

Last but not least, regarding the bearing of the risks in case of the inter-

vention of an event of force majeure, it can be observed that the majority of re-

spondents appreciate that the risks should always be borne by the party against 

whom the case arises (78%), the difference of 22% being divided between the 

buyer (9%) and the seller (13%). 

Going further in the analysis of the obtained results, with reference to the 

2 situations in which the subject was treated regarding the manner in which the 

risks must be borne by the parties, (respectively the situations that refer to general 

cases or the situation where there took place a force majeure event), we can ob-

serve that the majority of the interviewed persons (59,85%) consider that the risks 

should be equally shared between the parties (with regard to the first situation), 
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while the related risks in the intervention of a case of force majeure should be 

borne only by the party against whom it was born the cause (78%), aspect that 

proves the difference in perception of the respondents regarding the causes that 

could lead to the birth of some risks and, implicitly, to their assumption. If, in 

general, the sharing of risks in the contract must be done equally between the 

contracting parties, the same thing does not happen when we are dealing with a 

case of force majeure, where the unpredictability that characterizes this institution 

leads to the conclusion that the affected party of the event has to bear the conse-

quences. 
 

Figure 5. The utility of a third guarantor 

 

Figure 6. How should the risk be assumed 

in case of the intervention of an event of force majeure 
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At the same time, it can be observed that in both cases the buyer is ex-

cepted from bearing the risk, the percentages regarding him being low, in the first 

situation only 5.11% respondents considered it necessary that the assumption of 

the risks shall be made by the offtaker, while in the second case only 9% of them 

appreciates in this sense. 

Regarding the existence of a guarantor, although a little more than half 

of the respondents appreciates his presence useful in the contract, we can see that 

their attitude is a conciliatory and relaxing one, since in the situation in which it 

would intervene the impossibility of supplying electricity or paying the price the 

respondents (in percentage of 46%) consider it useful to grant a grace period and 

not to apply a more severe sanction such as the sanction of termination of the 

contract or the sanction of termination of the contract followed by the payment 

of some penalties, where only a total of 18% of the interviewed people would 

apply this type of measure. 

 

 5. Conclusions 

 

This study has investigated the risks assumed by the parties when signing 

a PPA. From the analysis of the questionnaire’s results, we can see that the legis-

lative changes are most often taken into account by the respondents when they 

refer to the risks that appear when concluding PPAs. 

Regarding the legal framework for the development of the PPAs, we can 

observe the deficient way of regulation and drafting of the legal provisions. Alt-

hough more than once the Romanian state has been condemned by the European 

Court of Human Rights due to the existence of divergent interpretations within 

the national legal system, but also due to the non-transposition of some directives, 

we can still note with reference to the bilateral contracts that the Romanian gov-

ernment through The Government Emergency Ordinance no. 143/2021 provided 

some legal certainty to PPAs and created more favorable conditions for solar gen-

erators under net metering. 

Practically, through this normative act, the Romanian Government re-

moved, after a period of 10 years, the ban on the use of the PPA that exists in 

Law no. 123/2012 of electricity and natural gas. 

Despite the fact that in the middle of 2020, through The Government 

Emergency Ordinance no. 74/2020, the Government introduced an exception to 

this prohibition, an exception that applied only to new electricity production ca-

pacities and which allowed producers to enter into bilateral contracts outside the 

centralized market in compliance competition rules and negotiated prices, we can 

currently talk about a clearer regulation in the Romanian legal system of these 

contracts, a regulation which, although not sufficient, creates some security able 

to attract investors to the energy market in Romania. 
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Digital Identity as the Element of Concept of Service-Oriented State 

 
Associate professor Vira TOKAREVA1 

 
 Abstract 

 The aim of this paper is to consider the digital identity as a key element of the 

service-oriented state (e-governance). In the first section the background of developing 

the service-oriented state in the EU and Ukraine are discussed. It has been established 

that with the spread of Covid-19, The Government of Ukraine declared on course towards 

of paperless public services. Due to the full-scale escalation of conflict between the Rus-

sian Federation and Ukraine on February 24, 2022, the Government of Ukraine speed-

up the processes of transforming public administrative services into e-services. Digital 

identity is supposed to be one of the elements of e-governance alongside with remote 

identification (biometric authentication), the digital money, secure payments and online 

banking etc. In the second section the category of digital identity and close related cate-

gories are revealed. The differences between digital identity, digital profile (account), 

avatar and electronic entity are proved. On the basis of the conducted research, the fea-

tures and constituent elements of digital identity were determined and proposals were 

developed to improve the legislation in Ukraine. The necessity to study the digital identity 

as the essential component of service-oriented state, online banking, e-commerce and in 

light of the War in Ukraine and seeking way of renovation legislation is founded. 

  

 Keywords: digital identity, digital self, e-government, e-service, digital profile 

(account). 

 

 JEL Classification: K15, K24, K49 

 

 

 1. Introduction  

 

 Digitization as a global process effect on various spheres of society and 

human life2. Digital technologies acquire displacing traditional means of commu-

nications, transforming social life and attributes3. There is a gap in space and 

time, the link between them is no longer mediated by a specific place of socially 

significant actions and communication. 

 As Schwab notes, the fourth industrial revolution effects on transferring 

power from state authorities and bodies to non-state actors, and free network’s 

structure. So, state actors need to adapt for the future shift and the ability to adapt 

                                                           
1 Vira Tokareva - Civil Law Department, National University “Odessa Law Academy”, Odessa, 

Ukraine, https://orcid.org/0000-0002-8409-1477, vera_tokareva@ukr.net. 
2 Lilić, S., Stojanović, M., E-Government and Administrative Reform in Serbia, Masaryk University 

„Journal of Law and Technology”, 2, 2008, p. 127-136. 
3 Karpenko, O., Glubochenko, K., Concept of service-oriented public policymaking in Ukrainian 

legislation, „Juridical Tribune - Tribuna Juridica”, vol. 8, issue 2, June 2018, p. 586-595. 
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and to use disruptive innovations will play a decisive role for the efficient fulfill-

ment function and maintain the competitiveness of public authorities. The econ-

omist predicted that state governments would be transformed into more efficient 

and low-priced power structures such as e-governance4. Naim also notes the de-

cline of traditional authorities5. 

 Remote identification (authentication), virtual identity and digital profile 

(account) of a person are integral elements of the digital infrastructure of e-gov-

ernment, digital banking, e-commerce and other pee-to-peer services. Every time 

an individual uses digital profile (account) goes throw digital authentication get-

ting services online. Thus, virtual identity is interwoven into all processes of 

transactions and digital services. In such circumstances, digital identity is an ex-

pression of a natural person at the digital space comes to the fore. Such definition 

as “digital identity”, “virtual person”, “virtual digital profile (account)”, etc. are 

used to denote the expression of natural person at the virtual space. These ad-

vancement effect on the transformation of a concept of natural person as an ele-

ment of civil relations in terms of digitalization. Since, massive digitization and 

spreading IoT lead to design and to settle the identity that simultaneously coexists 

in the physical and virtual space6. Therefore, it is necessary to consider the inter-

pretation of meaning of “virtual (digital) identity”, “digital profile of natural per-

son”, which are used to denote the expression of the natural person at virtual 

space. The study of this issue is of practical importance, as it is related of estab-

lishing the legal capacity and the scope of rights and duties of a natural person in 

the virtual space7. 

 According to Kokswijk, the law should take on the mission providing 

legal status of a virtual identity both in physical and virtual space. Any differences 

of scope of rights and duties of digital identity and natural person is stated not to 

be existed in the virtual and physical spaces8. 

 In terms of digitization, developing e-governance, remote identification 

and ensuring the security of personal data on the Internet, developing issues of 

digital identity, its’ components and close related categories put forward on the 

agenda. 

                                                           
4 Schwab K., The fourth industrial revolution. 2016 World Economic Forum, p. 55. [online], avail-

able at: https://law.unimelb.edu.au/__data/assets/pdf_file/0005/3385454/Schwab-The_Four th_In-

dustrial_Revolution_Klaus_S.pdf [Accessed 21 October. 2022]. 
5 Наим М. Конец власти. От залов заседаний до полей сражений, от церкви до государства. 

Почему управлять сегодня нужно иначе. Москва, Act Basic Books, 2016, 512 с. [Naim M. The 

end of power. From the sitting hall to the battle fields, from the church to the state. Why is it nec-

essary to manage differently today. Moscow, Act Basic Books, 2016, 512 p.]. 
6 Morteza, V.N., Person and Personality in Cyber Space: A legal analysis of virtual identity, „Ma-

saryk University Journal of Law and Technology”, 10 (1), 2016, p. 1-17. 
7 Terpstra, G.A., Self VS. Digital Self. Graduate Theses and Dissertations, 2016, [online], available 

at: https://lib.dr.iastate.edu/etd/16027 [Accessed 26 October. 2022]. 
8 Van Kokswijk, J., Digital Ego: Social and Legal Aspects of Virtual Identity, „International Journal 

of Human and Social Science”, 9, 2008, pp. 32-43.  
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 The methodological basis of the study consists on general and special 

methods of research. Dialectical method is allowed to look at the development of 

the concept of digital identity in relation to the political, economic, social pro-

cesses experienced by society. The use of the comparative law research method 

provided an opportunity to explore the mechanisms for ensuring legal access to 

public services online in the EU and Ukraine. Comparison method helped to iden-

tify similarities and differences of the legal regulation of public services online 

in the EU and Ukraine. 

 

 2.  Results and discussion  

 

 2.1. The service-oriented state as a prerequisite to the development 

of digital identity in the EU and Ukraine 

 

 Sufficient step on developing of e-government, paperless and digital 

identity in the EU, takes place with the adoption of the European Digital Identity 

System by the European Commission in 2021. This technology is designed for 

ensuring of participation of citizens, residents and business in civil turnover 

online and sharing documents by a single click in smartphone application. Euro-

pean wallets, as it is called, or the European Digital Identity System is suggested 

to be available to the EU citizens, residents and business who want to identify 

themselves or provide confirmation of certain personal information9. European 

wallets will gather together in unified application such documents as: identity 

cards, driver’s licenses, educational diplomas, bank account details, insurance 

policies issued by public authorities or private individuals. European wallets are 

planning to use for various purposes: obtaining a birth certificate, residence cer-

tificate, medical certificate, notice of change of address; opening bank accounts; 

submission of a tax declaration; submission applications to universities in home 

country or in another country of member state; obtaining a doctor’s prescription 

throughout the EU; proof of age; renting a vehicle with a digital driver’s license; 

hotel reservation10. 

 Management of European wallets is expected to be provided by down-

loading the application to a smartphone or other devices and gaining access to the 

application by biometric authentication (fingerprint or retina scan). The system is 

designed to overcome cross-border obstacles and disagreements between individ-

uals and legal entities and to simplify trade of goods and services on the territory 

                                                           
9 Digital Identity for all Europeans, [online], available at: https://ec.europa.eu/info/strategy/ priori-

ties-2019-2024/europe-fit-digital-age/european-digital-identity_en [Accessed 18 September 2022]. 
10 Босани, Е., Европейская цифровая идентификация, все личные документы в одном 

приложениию, Июнь, 2021, [Bosany E. European digital identification, all personal documents at 

unify application, June 2021], [online], available at: https://www.egalite.org/identita-digitale-euro 

pea/ [Accessed 5 September 2022]. 
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of the EU11.  

 Access to the European Digital Identity System should be provide to EU 

citizens, residents and companies in the EU. The digital wallet can be used as a 

tool for identification, accumulation and storage of documents and data. Individ-

uals obtain right to use apply both online wallets and offline services. By down-

loading European wallets every person eligible for a national ID that is recog-

nized anywhere in the EU; obtain right to control amount of information to share 

with services that require sharing of information12. 

 The wallet system provides a basis for cross-border identification (au-

thentication). Since the legislation does not require the implementation of unified 

digital (integrated) identity card compatible for all member states of the EU, leg-

islation differences remain between member states that have prevented to launch 

to operate the system properly. 

 The Cambridge Analytica privacy scandal generated users’ interest of the 

way of using and processing their personal data in social media. According to the 

statement of Ursula von der Leyen, President of the European Commission the 

wallet system allows users to control what and how data is used. Single (unified) 

authentic identity for all online services is stated to ensure security of the way of 

using and processing personal data of the EU citizens, residents and business13. 

 Since adoption of the Law of Ukraine “On the peculiarities of providing 

public (electronic public) services” (2020) and Decree of The Government of 

Ukraine “Issues of the Unified State Web Portal of Electronic Services and the 

Register of Administrative Services” (2019) one more step closer towards imple-

mentation of the concept of e-government and paperless have been taking place 

in Ukraine14. The Government of Ukraine has been a way towards the Paperless 

public administration and speed the digitization and developing e-governance. 

Care and security for the well-being of its citizens, avoiding bureaucracy, was 

declared as the chief goal and priority of the incumbent the Government. In order 

to ensure the paperless public administration officials of state bodies were pro-

hibited to request and ask citizens, businesses for a physical (paper) document or 

any certificates, if such date is contained in the state registers.  

 Significant step towards public services adjustments online in Ukraine is 

                                                           
11 Commission proposes a trusted and secure Digital Identity for all Europeans Brussels, 3 June 

2021 [online], available at: https://ec.europa.eu/commission/presscorner/detail/en/ip_21_2663 

[Accessed 18 September 2022]. 
12 Digital Identity for all Europeans, [online], available at: https://ec.europa.eu/info/strategy/priorit 

ies-2019-2024/europe-fit-digital-age/european-digital-identity_en [Accessed 18 September. 2022]. 
13 Supra note 11. 
14 Питання Єдиного державного вебпорталу електронних послуг та Реєстру 

адміністративних послуг: Постанова Кабінету Міністрів України від 4.12.2019 № 1137, [The 

issue of the Unified State Web Portal of Electronic Services and the Register of Administrative 

Services: Resolution of the Cabinet of Ministers of Ukraine dated December 4, 2019 No. 1137], 

[online], available at: https://zakon.rada.gov.ua/laws/show/1137-2019-п/print [Accessed 9 Septem-

ber 2022]. 
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launched Unified state web portal of electronic services the Diia (hereinafter the 

Diia). The Diia is downloaded application to a smartphone and provided public 

services online quickly, conveniently and efficiently. Access to the application 

and public services is obtained by using biometric authentication: face scan. The 

Diia allows Ukrainian citizens to use digital documents instead of physical ones 

and to share them by clicking in smartphone application (Covid pass, driving li-

cense, insurance etc.).  

 The image of an ID card and biometric passport in the Diia is legally 

recognized as an official identification on the territory of Ukraine. Thus, instead 

of a paper passport and ID card, downloaded application on smartphone is enough 

to verify and to proof identity of natural person. In addition, The Diia provides 

fast online registration of individual entrepreneurs and allows access to over 50 

public services. The reforms in Ukraine are suggested to be based on technolo-

gies, which will make processes of obtaining public services as convenient as 

possible, avoiding bureaucracy15.  

 Due to the full-scale military aggression of the Russian Federation 

against Ukraine, the Ministry of Digital Transformation of Ukraine is gradually 

expanding the range of public services available online. During the war, the Diia 

provides services in the following areas: issuance of registration certificates for 

internally displaced persons and cancellation of registration certificates for inter-

nally displaced persons; granting status of child victims of war and armed con-

flict; registration of internally displaced persons who need of temporary housing.  

 The state has undertaken to compensate losses for damaged residential 

buildings and apartments and Interested persons should file applications for com-

pensation through the Diia. It is assumed that compensation should be paid for 

completely destroyed or partially damaged residential buildings, apartments and 

residential premises, which are owned by citizens of Ukraine. At present, data 

related to destroyed real estate is being collected for further assessment. 

 The transfer of money to the Armed Forces and the application for pay-

ment for internally displaced persons are available online. In accordance with 

Government Program for the temporary relocation of enterprises from war-af-

fected regions (the so-called Enterprise Relocation Program) private enterprises 

may submit an application for the relocation to move out of the affected areas to 

less suffered regions in the territory of Ukraine free of charge online16. 

                                                           
15 Шевчук С. «Чиновника не повинно існувати як жанру». Федоров розповів про цифрову 

ідеологію реформування України, [Shevchuk S. “The official should not exist as a genre”. Fedo-

rov spoke about the digital ideology of reforming Ukraine], [online], available at: https://forbes.ua/ 

news/chinovnika-ne-povinno-isnuvati-yak-zhanru-fedorov-rozpoviv-pro-tsifrovu-ideologiyu-refor 

muvannya-ukraini-08072022-7070 [Accessed 16 September. 2022]. 
16 Програма тимчасового переміщення підприємств з постраждалих від війни регіонів, [The 

program for the temporary removal of enterprises out of the war-affected areas], [online], available 

at: https://business.diia.gov.ua/cases/antikrizovi-risenna/programa-uradu-sodo-timcasovogo-pere 

misenna-pidpriemstv-z-postrazdalih-pid-cas-vijni-regioniv [Accessed 25 August. 2022]. 
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 Due to the initiative of the President of Ukraine, with the help of the Diia 

and the United24 fund-raising platform individuals may donate funds on support 

of Ukraine online. Funds are deposited into the accounts of the National Bank of 

Ukraine and then sent to relevant state authorities for the following needs: defense 

and demining; aid; reconstruction of the state. Both the Diia and the INITED24 

fundraising platform provide information on collected funds and sources of cost 

according to the directions of expenditure and the number of purchased objects 

online. 

 In wartime, the importance of the Digital Infrastructure of the state in-

creases. As digital infrastructure is considered to be the most stable, effective and 

less suffer during wartime17. Presently, tech companies around the world support 

Ukraine and recognize Ukraine’s significant contribution to the protection and 

development of freedom and democracy in the world.18 

 An important step towards the formation of unified authentic identity of 

Ukrainian citizens on the Internet is the acceptance of online edition of Ukrainian 

documents in the Diia application by 58 countries. This step should provide an 

opportunity for citizens of Ukraine for using the electronic image of documents 

provided in the Diia and sharing them to obtain public services outside of 

Ukraine. 

 To make possible for Ukrainian citizens to use digital documents in their 

smartphones instead of physical ones and to share or transmit them; and obtain 

public services outside the territory of Ukraine, the Ministry of Digital Transfor-

mation of Ukraine undertook to connect the information systems and to provide 

access to personal data of Ukrainian citizens of state authorities of 58 countries 

through the Unified State Electronic Data Portal Services of Ukraine, in accord-

ance with the Resolution of the Cabinet of Ministers of Ukraine “Some issues of 

transfer of personal data outside of Ukraine by means of the Unified State Web 

Portal of Electronic Services” (2022)19. 

 

                                                           
17 Мінцифра запускає Digital4Freedom –  міжнародну ініціативу стрімкого відновлення та розвитку 

України через інновації та цифровізацію, [The Ministry of Digital Affairs launches Digital4Freedom – 

an international initiative for the rapid recovery and development of Ukraine through innovation and digi-

talization], [online], available at: https://thedigital.gov.ua/news/mintsifra-zapuskae-digital4freedom 

-mizhnarodnu-initsiativu-strimkogo-vidnovlennya-ta-rozvitku-ukraini-cherez-innovatsii-ta-tsifro 

vizatsiyu [Accessed 29 August. 2022]. 
18 Frederick B. Tech Companies Rally to Help Ukraine [online], available at:  https://www.search 

enginejournal.com/tech-companies-rally-to-help-ukraine/444535/ [Accessed 29 August. 2022]. 
19 Деякі питання передачі персональних даних за межі України засобами Єдиного 

державного вебпорталу електронних послуг Постанова Кабінету Міністрів України від 16 

серпня 2022 р. № 910, [Ukraine, Some issues of transferring personal data outside of Ukraine by 

means of the Unified state web portal of electronic services Resolution, the Cabinet of Ministers of 

Ukraine], [online], available at: https://www.kmu.gov.ua/npas/deiaki-pytannia-peredachi-personal 

ny-a910 [Accessed 29 August. 2022]. 
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 2.2. Definition of digital identity and delimitation of related catego-

ries 

 

 A virtual identity is fully designed and exists only in a virtual space. The 

physical, psychological and social features, life history and social status of natural 

person may be differentiated from its virtual identity expression. The virtual iden-

tity has a name or nickname that can be fictional or authentic and indicates him 

in virtual space. From a technological point of view, a virtual identity includes 

verbal and textual elements, simulated emotions, visual images, and the history 

of communication with others virtual identities20. It should be clarified that terms 

and conditions of social networks and games may consist requirements to use an 

authentic data of a natural person and to pass identification and verification with 

a national ID. However, player may represent themselves under fictious name in 

the game itself. 

 In accordance with civil law a person has to be identified in order to be a 

participant of legal relations and to for in charge for his actions. As, law enforce-

ment agencies are unable to identify anonymous person and unable to charge 

them, issue a fee and bring responsibility. 

 For a considerable period of time, users were allowed to change identity 

and to stay anonymous on Internet freely. In the 90s, there was a popular apho-

rism related to a caricature in the New Yorker newspaper: “On the Internet, no 

one knows you are a dog”, which has almost been forgotten. For the time being, 

the relationship to anonymity is undergoing changes, which is due to the term and 

conditions of e-platforms and increase the volume of collected and processed per-

sonal data21. However, anonymity in early time of developing of Internet the net-

work is stated to be illusion22. Currently, most legal relations require an identifi-

cation (authentication) procedure on the Internet. 

 The scientific view was expressed that a new subject of law was emerg-

ing on the Internet23. The emergence of this point of view is supposed to be a 

                                                           
20 Поликарпов, В., Поликарпова, Е., Войны будущего. От ракеты «Сармат» до виртуального 

противостояния. Москва: Эксмо, 2015, 368с. [Polikarpov V., Polikarpova E., Future Wars. From 

the Sarmat missile to a virtual confrontation. Moscow: Eksmo, 2015, 368 p]. 
21 Супрун, Г.Г., Ідентичність індивіда в цифрову епоху соціальних комунікацій, Філософські 

обрії, 43, 2020. С. 85-94. [Suprun, G.G., Identity of the individual in the digital era of social com-

munications, „Philosophical Reviews”, 43, 2020, pp. 85-94]. 
22 Информационная эпоха: новые парадигмы культуры и образования: монография/О.Н. 

Астафьева, Л.Б., Зубанова, Н.Б. Кириллова, Е.В. Никонорова, О.В. Шлыкова и др.; отв. ред. 

Н. Б. Кириллова. Екатеринбург: Изд-во Урал. ун-та, 2019. C. 108. [Information era: new para-

digms of culture I741 and education: monograph/O. N. Astafieva, L. B., Zubanova, N. B. Kirillova, 

E. V. Nikonorova, O. V. Shlykova and others; resp. ed. N. B. Kirillova. Yekaterinburg: Ural Pub-

lishing House. unit, 2019.  p. 108]. 
23 Аксенова М. А. Концепция «электронного лица» в правовом пространстве, Юрист, 2020, 

7, С.18-24. [Aksenova M. A. The concept of "electronic person" in the legal space, „Lawyer”, 

2020, 7, P.18-24]. 
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consequence of misunderstanding of definitions of electronic identity and digital 

identification. The “electronic personality” is used to refer to AI and robots with 

developed intelligence24. Resolutions of the European Parliament dated February 

17, 2018, Сivil rules on robotics, determines the status of the electronic persons 

and provide them with a come scope of rights and duties (European Parliament 

resolution of 16 February 2017 with recommendations to the Commission on 

Civil Law Rules on Robotics (2015/2103 (INL) [19])25. 

 The establishment of a virtual profile of person does not lead to the emer-

gence of a new person in the virtual space26. Citizen or legal entity “hides” behind 

a virtual profile. By following this point of view a new subject of law are not 

established by registering on governmental and e-commerce website. So, the 

scope of rights and duties of a natural person have to be identical both at virtual 

and physical space. 

 Gorny notes the following features of the digital identity in virtual space: 

incorporeal; possibility to act anonymously; (under anonymity should be under-

stood not a lack of a name, but a possibility to hide a valid name of natural per-

son); identification, and possibility to endow a virtual identity with number of 

features; the ability to possess a number of virtual identities in parallel; partial 

simulate the activity of a virtual identity by using computer programs (this aspect 

of a virtual identity links to AI and robotics)27. 

 Kokswijk proposes a virtual identity as a personality that is implied dur-

ing communication on virtual space. This is the perception of the subject in the 

network by others. Digital identity is being permanently in process of transfor-

mation due to the fact that it is a visual environment with relatively small levels 

                                                           
24 Кармаза, О., Грабовська, О., Електронна особа (особистість) як суб’єкт правовідносин у 

цивілістичному процесі, Підприємництво, господарство і право, 2, 2021, С. 5-10, [Karmaza, 

О., Grabovska, О. An electronic person (personality) as a subject of legal relations in the civil 

process. „Entrepreneurship, economy and law”, 2, 2021, C. 5-10]; Стефанук, М.О., Теоретичні 

засади цивільної правосуб’єктності фізичних осіб та особливості її здійснення. Дисертація 

на здобуття доктора юридичних наук, Київ, 2020, С.7-8. [Stefanuk, M.O., Theoretical principles 

of civil legal personality of natural persons and peculiarities of its implementation. Dissertation 

for obtaining the Professor degree, Kyiv, 2020, pp. 7-8]. 
25 European Parliament resolution of 16 February 2017 with recommendations to the Commission 

on Civil Law Rules on Robotics (2015/2103 (INL). URL: https://www.europarl.europa.eu/doceo/ 

document/TA-8-2017-0051_EN.html [Accessed 15 November. 2022]. 
26 Лутова Д.В. Виртуальная личность: доктринальные и практические проблемы 

идентификации субъектов, Уральский журнал правовых исследований, 2 (19), 2022, pp. 68-

73. [Lutova D.V. Virtual Personality: Doctrinal and Practical Problems of Identification of Sub-

jects, „Ural Journal of Legal Research”, 2 (19), 2022, pp. 68-73]. 
27 Горный, Е.А., Онтология виртуальной личности. Бытие и язык: сборник статей по 

материалам междунар, конф. Новосибирск: Новосибирский институт экономики, 

психологии и права; Новосибирское книжное издательство, 2004. С. 78-88, [Gorny, E.A., On-

tology of the virtual personality. Genesis and language: collection of articles based on the materials 

of the International, Conf. Novosibirsk: Novosibirsk Institute of Economics, Psychology and Law; 

Novosibirsk book publishing house, 2004, pp. 78-88]. 
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of truth that is described28. A virtual identity as the representation of an identity 

in virtual environment with its features which helps to object to be distinguished 

from each other. The law should take on the same mission as in the physical, real 

world, regarding the legal status of a virtual person in a virtual space. And with 

that, it should be recognized that there should be no discrimination or difference 

between granting a person legal personality in the virtual environment and the 

physical world. 

 Morteza notes to consider virtual identity as a presentation of individual 

in a virtual space, which may coincide with the individual in physical space or 

contrary, may not coincide, if fake virtual identity is established. Legally recog-

nized identity is understood as a subject of law officially admitted by the state, 

endowed with legally significant rights and obligations. If an individual is not 

legally recognized as a subject of law, he cannot take part at any transactions, 

acquire rights and duties for himself, act as an agent, be a party of a deal or con-

tract. Therefore, legal identity plays a decisive condition in the protection of vio-

lated right29. 

 Along with the widespread position in science that virtual identity is 

formed by personal data of a natural person, such as a digital image (nickname, 

network name), an IP address on the Internet30, the understanding of virtual iden-

tity is supposed to be not limited to abovementioned elements. 

 Thus, Crawford proposes that the concept of digital identity is much 

broader than the mechanical actions of matching a person and includes other com-

ponents. Therefore, reputation is closely related to identity, formed by a certain 

group and in a certain context. Thus, digital identity is not limited to certain 

amount of personal data31. Follow the scientist, unify international or national 

legal act of identity (its rights and duties) is unlikely to be effective. Unified def-

inition of identity will not be formed until scientists oppose on solving digital 

identity issues. Scholar assumed that it may not be effective or even destructive 

to develop rules that should be followed by the entire virtual space and provided 

a deletion of identity for violation of settled rules. 

 As a consequence, the category of identity is stated not to be limit by a 

certain number of personal data. E. Hoffman in 1969 suggested the concept of 

identity as a series action that used “impression management”, which allowed 

appropriate representation and expression of a person in various different spaces. 

                                                           
28 Van Kokswijk, J., Digital Ego: Social and Legal Aspects of Virtual Identity, „International Jour-

nal of Human and Social Science”, 9 (3), 2008, pp. 32-43. 
29 Morteza, V.N., Person and Personality in Cyber Space: A legal analysis of virtual identity, „Ma-

saryk University Journal of Law and Technology”, 10 (1), 2016, p. 1-17. 
30 Хабриева, Т.Я., Черногор, Н.Н., Право в условиях цифровои ̆ реальности, Журнал 

российского права, № 1, 2018, С. 85-102. [Khabrieva, T.Ya., Chernogor, N.N., Law in the context 

of digital reality, „Journal of Russian Law”, 1, 2018, pp. 85-102]. 
31 Crawford, S., Who's in Charge of Who I Am? Identity and Law Online. “New York Law School 

Law Review”, № 49, 2004, p. 3, Cardozo Legal Studies Research Paper, № 130, [online], available 

at: https://ssrn.com/abstract=796844. 
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Identity is controlled by the individual to some extent, in addition to being largely 

shaped by the world in which the individual operates32.  

 Kravchenko considers the concept of digital identity as a fairly broad cat-

egory either. By following scientific position, the concept of digital identity co-

vers all types of data related to a person in digital space and data related to inter-

action of person with others, and data that can be collected without person’s con-

sent33.  

 Panebianko notes that identity includes reputation either34. In this sense, 

the concept of “digital identity” is closely related to the category of “digital 

traces” that the person leaves on the Internet. Digital traces are typically encom-

passed such elements as: geolocation tags, photos, videos, messages, search que-

ries, passwords, card numbers, social media posts networks, etc. The summation 

of all such digital traces of a person forms digital identity of the person35. Thus, 

various elements of digital identity are scattered over the Internet and a pressing 

question is raised of who owns these elements and who owns the digital identity 

itself36. 

 In this regard, it should be clarified that a digital profile (account) of per-

son can be registered on various informational systems, the number of which is 

currently unlimited. In this narrow meaning, the category of digital identity coin-

cides with the category of “digital profile or account of a person”, which is com-

monly used alongside. Digital profile (account) is considered to be a set of data 

about a user required to identify him 37 and provide access to social media38, dig-

ital banking, e-commerce, and other pee-to-peer services. 

 According to Vynogradova, Poliakova, Minbalaeva the digital profile 

(account) is a complex of reliable data about individuals or legal entities, that are 

formed in the unified system of identification (authentication) or others system 

of state authorities and local government bodies, for the purpose of providing the 

                                                           
32 Supra Note 30. 
33 Кравченко А. Цифровая идентичность человека. Как ее защитить? 16.09.2021, [Kravchenko 

A. Digital identity of a person. How to protect it?], [online], available at: https://www.ukrinform.ru/ 

amp/rubric-society/3316996-cifrovaa-identicnost-celoveka-kak-ee-zasitit.html [Accessed 14 No-

vember 2022].  
34 Panebianco M.A. Digital Identity: Between Human Rights and Cybercrimes, „Rivista Giuridica 

AmbienteDiritto.it”, 1, 2021, pp. 1002-1028.  
35 Kneidinger-Müller, B., Self-Tracking Data as Digital Traces of Identity: A Theoretical Analysis 

of Contextual Factors of Self-Observation Practices, „International Journal of Communication”, 

11, 2017, p. 629-646. 
36 Christoffer O. Who gets to own your digital identity? [online], available at: https://techcrunch. 

com/2019/08/22/who-gets-to-own-your-digital-identity/. 
37 Кирсанова, Е.Е., Аккаунт как объект гражданских прав, Вестник арбитражной практики, 

2, 2020, С. 44-48, [Kirsanova, E.E., Account as an object of civil rights, „Herald of arbitration 

practice”, 2, 2020, pp. 44-48]. 
38 Некіт, К.Г., Поняття та правова природа акаунта в соціальній мережі, Часопис 

цивілістики, 30, 2018, С. 60-65, [Nekit, K.G., The concept and legal nature of an account in a 

social network, „Journal of civil engineering” 30, 2018, pp. 60-65]. 
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access to this data with the consent of date subject, upon the request of interested 

subject. Digital profile may include both personal data, sensitive data, data about 

personal features and behavior39. Scholars emphasize that a digital profile should 

be formed in accordance with a certain purpose its registering and person have to 

provide consent to collect and to process personal of data in accordance with the 

established purpose. 

 Iriskina, Beliakov extend the category of digital profile (account) to per-

sonal assistants that do not yet possess AI, capable to self-learning and getting 

decisions autonomously and probably will be able to make decisions on their own 

in the future, sometimes not in favor of their master. Personal assistants can ana-

lyze and evaluate the behavior of the owner according to requests and predict 

actions, intentions, predict the probability of committing illegal actions40. Scien-

tists propose to apply digital profile both natural person and personal agent with 

ability of freedom of action and addition act on behalf of a natural person as a 

quasi-subject of civil law. 

 An attempt to give legal a definition of a digital profile (account) of nat-

ural person was made in the Draft Law of the Russian Federation “On Infor-

mation, Information Technologies and Information Protection”41, as the whole 

data related to citizens and legal entities contained in the information systems of 

state bodies, local self-government bodies and organizations exercising public 

powers in accordance with law, as well as in a unified system of identification 

and authentication. This understanding of digital profile (account) is criticized for 

its shortcomings. Thus, it does not reflect the purpose of collecting personal data 

and registering a profile. Additionally, this definition consists of the data that 

identifies exclusively in the state bodies’ systems. The above-mentioned defini-

tion of digital profile is inexcusably limited of the sphere of e-government and is 

not taken into consideration profiles in social networks, e-commerce platforms, 

                                                           
39 Виноградова Е.В., Полякова Т.А., Минбалеев А.В. Цифровой профиль: понятие, 

механизмы регулирования и проблемы реализации, Правоприменение, 4, 2021, с. 5-19, 

[Vinogradova E.V., Polyakova T.A., Minbaleev A.V. Digital Profile: Concept, Regulatory Mech-

anisms and Implementation Problems, „Law Enforcement”, 4, 2021, p. 5-19]. 
40 Ирискина, Е.Н., Беляков, К.О., Ананьев П.П. К вопросу о правоспособности и 

дееспособности электронного профайла человека, Инновации, 12 (230), 2017, pp. 24-27. 

[Iriskina, E.N., Belyakov, K.O., Ananiev P.P. On the issue of the legal capacity and dispositive 

capacity of a person’s electronic profile, „Innovations”, 12 (230), 2017, pp. 24-27]. 
41 Законопроект РФ от 16 сентября 2019 № 747513-7 о внесении изменений в отдельные 

законодательные акты (в части уточнения процедур идентификации и аутентификации) 

Федерального закона РФ «Об информации, информационных технологиях и о защите 

информации» от 27 июля 2006, [Draft Law of the Russian Federation of September 16, 2019 № 

747513-7 on amendments to certain legal acts (in terms of clarifying identification and authentica-

tion procedures) of the Federal Law of the Russian Federation “On Information, Information Tech-

nologies and Information Protection” of July 27, 2006], [online], available at: https://sozd.duma. 

gov.ru/bill/747513-7 [Accessed 13 November. 2022]. 
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digital banking etc.42 

 The approach43 of associating the digital profile exclusively with the state 

bodies’ systems is too restrictive, as, the digital profile is formed both in public 

and private information systems44 by collecting and processing of personal data 

in accordance with the legitimate purpose and given consent of data subject. Pre-

requisite for the formation of a digital profile is reliable and relevant personal 

data that make up the digital profile of a person.45 According to Mochalov fulfill-

ment of the principle of interconnection of data should allow both data subject 

and state bodies, local governments, to collect and process data in the required 

volume any time. Thus, scholar suggests that the structure of digital profile will 

be expand by merging with different information systems46. The concept of auto-

matically updating or generating data from various systems to an unify digital 

profile is assumed to be interested to e-commerce platforms and government 

agencies that collecting personal data. 

 Thus, such tech giant as Google and Facebook strive to construct a digital 

architecture to design united authentic digital profile of a person and, therefore, 

an authentic united digital identity47. This issue is very debatable nowadays48. 

Scholars suggest that digital profile (account) could be designed to present natural 

                                                           
42 Русскевич, Е.А., Цифровой профиль как предмет преступлений против конституционных 

прав и свобод человека и гражданина: вопросы квалификации,2021, [Russkevich, E.A., Digital 

profile as a subject of crimes against the constitutional rights and freedoms of citizen: questions of 

qualification, 2021], [online], available at:  http://crimescience.ru/?p=39598 [Accessed 17 October. 

2022]. 
43 Кондаков, А.М., Костылева, А.А., Цифровая идентичность, цифровая 

самоидентификация, цифровой профиль: постановка проблемы, Вестник Российского 

университета дружбы народов, 3, 2019, С. 212. [Kondakov, A.M., Kostyleva, A.A., Digital iden-

tity, digital identity, digital profile: problem statement, „Bulletin of the Russian University of 

Friendship of Peoples”, 3, 2019, P. 212.]  
44 Жарова, А.К., Вопросы обеспечения безопасности цифрового профиля человека, Юрист, 

3, 2020, С. 55-61. [Zharova, A.K., Issues of ensuring the security of a person’s digital profile, 

„Lawyer”, 3, 2020, pp. 55-61]. 
45 Остроушко А.В. Проблемы правового обеспечения процесса внедрения цифрового профиля 

гражданина. Юридические исследования. 2022. № 5. С. 34-47. [Ostroushko A.V. Problems of 

legal support of the process of introducing a digital profile of a citizen. „Legal research”. 2022. No. 

5. p. 34-47]. [online], available at: https://nbpublish.com/library_read_article.php?id=38118 [Ac-

cessed 15 November. 2022]. 
46 Мочалов А.Н., Цифровой профиль: основные риски для конституционных прав человека в 

условиях правовой неопределённости, Lex Russica, 2021, №. 9 (178), pp. 88-101. [Mochalov 

A.N., Digital Profile: The Main Risks to Constitutional Human Rights under Legal Uncertainty, 

„Lex Russica”, 2021, 9 (178), pp. 88-101]. 
47 Токарева, В.О., Трансформація віртуальної ідентичності: від множинності до єдиної 

автентичності в мережі Інтернет, Актуальні проблеми вітчизняної̈ юриспруденції̈, 3, 

2022, c.47-52, [Tokareva, V.O., Transformation of virtual identity: from multiplicity to unify au-

thenticity on the Internet, „Actual problems of domestic jurisprudence”, 3, 2022, p. 47-52.] 
48 Dijck J. van. «You Have One Identity»: Performing the Self on Facebook and LinkedIn, „Media, 

Culture & Society”, 2, 2013. Р. 200. 199-215.  
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person49 and legal entity. As well as digital profile (account) may be constructed 

to present intelligent agent or civil object (account of restaurant in social media)50.  

 It is appropriate to mention the types of data about person that are col-

lected, processed and analyzed by companies. In accordance to the report of An 

Introduction to Online Platforms and their Role in Digital Transformation (2019), 

data that is collected by digital platforms and refers to natural person can be di-

vided on: personal date that is voluntarily provided by users (while registering, 

creating a profile, making an online purchase by entering the required infor-

mation); personal data obtained on the basis of information about the user’s be-

havior (for example, data on the time spent on the Internet); personal data ob-

tained that is am outcome of the analysis of other primary data. (For example, 

calculating credit scores based on monitoring online purchases by industry)51. 

Considering above-mentioned the concept of digital (virtual) identity is a rather 

broad category, which is not limited of personal data in state and financial sys-

tems but includes all data that a person produces while surfing the Internet and 

digital footprint52. 

 Thus, scientists are invited to consider virtual identity in broad sense and 

in narrow sense53. Above mentioned, the digital identity in a broad sense is all 

data related to a natural person in virtual space, (a set of psychological, emotional, 

physical, social features of a person)54, that encompassed: personal data and rep-

utation or digital traces etc. The digital identity in the narrow sense is supposed 

to determine as a digital profile (account) of the natural person that represents 

him on the Internet and constitutes a set of data that allow to identify the natural 

person in information systems (state authorities, e-commerce, online banking and 

social networks, etc.). Unless personal data are collected in accordance with a 

specific purpose and consent of data subject and can be automatically updated in 

                                                           
49 Трещева, О.Ю., Балаян, Э.Ю., Муниципальная власть в условиях модернизации общества 

и государства, Государственная власть и местное самоуправление, 9, 2020, С. 22-25. [Tresh-

cheva, O.Yu., Balayan, E.Yu., Local power in the context of the modernization of society and the 

state, „State power and local self-government”, 9, 2020, P. 22-25]. 
50 Цифровые двойники – прошлое, настоящее и будущее, [online], available at: 

https://habr.com/ru/company/luxoft/blog/519218/ [Digital Duplicates – Past, Present and Future, 

[online], available at: https://habr.com/ru/company/luxoft/blog/519218/] [Accessed 6 November. 

2022]. 
51 OECD. An Introduction to Online Platforms and their Role in Digital Transformation 2019, 

[online], available at: https://www.oecd.org/innovation/an-introduction-to-online-platforms-and-

their-role-in-the-digital-transformation-53e5f593-en.htm [Accessed 6 November. 2022]. 
52 Supra note 38. 
53 Пучков, О.В., Основные проблемы цифрового образа субъекта гражданского права в 

цивилистической доктрине и судебной практике, Арбитражные споры, 3, 2020, С. 143-155. 

[Puchkov, O.V., The main problems of the digital image of the subject of civil law in the civil doc-

trine and judicial practice, „Arbitration disputes”, 3, 2020, pp. 143-155]. 
54 Цифровое право: учебник / под общей редакцией В. В. Блажеева, М. А. Егоровой. М.: 

Проспект, 2021, С. 640. [Digital law: textbook/edited by V. V. Blazheev, M. A. Egorova. Moscow: 

Prospekt, 2021, p. 640]. 
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related information systems. 

 It should be noted that sometimes the “digital avatar” is used alongside 

“digital identity”55. In certain extent, a digital profile can be considered as syno-

nyms of digital avatar, based on the common goal of both categories pursue of 

settling a digital embodiment of a physical person or legal entity or some object, 

such as, an island, a river in digital space56. The term avatar was originally bor-

rowed from Hindu philosophy, where avatar meant the physical manifestation of 

a higher being in the world. In turn, in the virtual world, the user acts as a “higher 

being”, and the avatar is a digital reflection of user in the virtual space. The user 

acts as a “higher being”, and the avatar is a digital manifestation of the user in the 

virtual world.57 According to Day, an avatar is a formation created by the imagi-

nation, which embodies fantasies, transformed into a controlled object that exists 

in the virtual space58.  

 At the same time, it is necessary to distinguish avatar from digital iden-

tity. Thus, the avatar is proposed to be considered as an object of intellectual 

property rights59, which is a set of static and/or dynamic images of the user pic-

ture60 (real or fictional, fantasy), 2D or 3D models that may contain the user’s 

nickname and according to its author, is a reflection of his personality in the cor-

responding digital space and is the result of the intellectual creative activity of 

the author. So, a person can have several such avatars and they can be different 

depending on the role the person plays in the relations of the virtual environ-

ment61. 

                                                           
55 Минаева, А.И., Ииндивидуальные субъекты права в условиях развития цифровых 

технологий: проблемы теории и практики, Юридическая наука, №. 8, 2021, pp. 3-7. 

[Minaeva, A.I., Individual subjects of law in the context of the development of digital technologies: 

problems of theory and practice, „Legal science”, 8, 2021, pp. 3-7]. 
56 Supra note 38. 
57 Lastowka, G.F., Hunter, D., To Kill an Avatar, Legal Affairs (2003) [online], available at:  

http//www.legalaffairs.org/issues/July-August-2003/feature_hunter_julaug03.msp [Accessed 14 

September. 2022]. 
58 Day T., Avatar Rights in a Constitutionless World, Hastings Comm. & Ent. 32, 2009, [online], 
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cessed 18 September. 2022]. 
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60 Быльева, Д.С., Аватар как индивидуальный выбор средства самоидентификации, Научно-

технические ведомости Санкт-Петербургского государственного политехнического 

университета. Гуманитарные и общественные науки, 1, 2014, С. 261-268. [Bylyeva, D.S., Av-

atar as an individual choice of means of self-identification, „Scientific and Technical Bulletin of 

St. Petersburg State Polytechnic University. Humanitarian and social sciences”, 1, 2014, pp. 261-
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в Україні, Актуальні проблеми інтелектуального, інформаційного та ІТ права: матеріали 
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2019, С.176-181. [Kharitonova O.I. Kharitonov E.O. Something about simulacr, virtual reality and 
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 Thus, an avatar can be considered as an element of a virtual identity or 

digital profile of a natural person on the Internet. 

 

  3. Conclusions 

 

 The paper provided brief statement of concept of the digital identity as 

the essential component of service-oriented state, online banking, e-commerce 

and as an expression of a natural person in digital space. Due to escalation of the 

War conflict in Ukraine, when citizen disable to get access to most of public ser-

vices, The Government of Ukraine have to speed up developing e-governance 

and services available online and concept of the digital identity of natural person. 

 As the research shown there is no single scholars’ point of view on legal-

ization digital identity and its constituent component.  

 Due to the fact that the Elements of Digital Identity are scattered through-

out the Internet (digital footprints, profiles in various systems), tech giant as 

Google and Facebook are interested in developing the architecture of a single 

authentic digital profile. Also, due to fulfillment of the principle of interconnec-

tion of personal data government agencies are interested in automatically gener-

ating data from different governmental systems in the single unified digital pro-

file of natural person. 

 As the research shown the establishment of a virtual profile of person 

does not lead to the emergence of a new person in the virtual space. 

 The conclusion was made that aggregation of information in the unified 

profile indicates tendency to the single authentic digital identity, when data must 

be inter-exchanged between systems, leading to a singularity between profiles. 

On the one hand, the development and dissemination of a single digital profile 

ensures the authenticity of data and helps to avoid online fraud and fake profiles. 

On the other hand, the concept of automatic updating or generating of data from 

different information systems to a unified digital profile is assumed to be inter-

ested to e-commerce platforms financial institutions, and government agencies 

that collecting personal data. The use of digital profiles is convenient for subjects 

to speed up customer service, reduce risks when issuing loans, ensures the rele-

vance of data in the system, and facilitates filling e-profile. Single (unified) au-

thentic identity for all online services should allow, to control and to ensure se-

curity of using and processing personal data of the EU citizens, residents and 

business. 

 The decision was made that the acceptance of online edition of Ukrainian 

documents in the Diia application by 58 countries is a sufficient step on the way 

of developing the unified authentic identity in the EU and Ukraine. 

                                                           
political processes in Ukraine, Current problems of intellectual, information and IT law: materials 

of the third Ukrainian scientific and practical conference (Lviv, May 17-18, 2019), Lviv, 2019, 

P.176-181]. 
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          Abstract 

          The negotiation of multilateral trade agreements has been a priority for the EU, 

even if the mechanism for revising them, in the context of waves of accession of new 

member states, has become far from an easy mission for the Commission and the Council. 

The common commercial policy responds to the needs of companies in the European 

Economic Area that request the granting of preferential tariff treatment for a series of 

products originating from third states whose traders have often violated the provisions of 

agreements/conventions regarding the facilitation of the exchange of goods. This re-

search, having as its method, mainly, the comparison of some legal systems, their institu-

tions, and norms, proposes to identify the methods by which the administrative authorities 

can identify irregularity and customs fraud when goods cross the customs border of the 

EU and eliminate the risk of their release for free circulation and their entry into the civil 

circuit. 
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1. Introduction 

 

After the COVID-19 pandemic, the European economy signals a real 

economic recession that is accentuated by the strong energy crisis and the war in 

Ukraine. For the first time in history, at the level of the European Union, the 

decision to approve a recovery and resilience mechanism was taken, starting from 

the previous year, considering it a key element for the Member States and the 

Union to emerge stronger and more resilient after such a major economic crisis. 

In other words, so that the financial interests of the European Union are not seri-

ously affected, collecting funds for investments and real reforms in the economy 

is a challenge in itself for each Member State. If the coordination of economic 

and social policies is the natural consequence of the implementation of the recov-

ery and resilience mechanism, the coordination of the fight against tax fraud of 

any kind is mandatory to bring further benefits to the consolidated budget of the 

Union2. 

The reports of the Anti-Fraud Office of the European Union (OLAF) and 

                                                           
1 Florin Tudor - Faculty of Law and Administrative Sciences, "Dunărea de Jos" University of Galați, 

florin.tudor@ugal.ro. 
2 Constantin Stefanou, Simone White, Helen Xanthaki, OLAF at the Crossroads: Action against 

EU Fraud, Hart Publishing, 2011, pp.11 and following. 
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a series of recent judgments of the Court of Justice of the European Union (CJEU) 

highlight that a number of traders violate the rules of origin for some categories 

of goods subject to anti-dumping3 duties by sophisticated methods and with the 

wide support of the administrations of the states that understand not to take ef-

fective measures to respect the free trade agreements signed with the European 

Union. Therefore, through a series of fraudulent maneuvers, important amounts 

do not reach the budget by putting into free circulation upon entering the Euro-

pean Union some goods that do not have a declared origin. In addition, distortion 

is created in the economy by taking advantage of the importing firms who thus 

enter into an unfair competition with a number of honest traders who cannot cope 

with such prices which have no counterpart in the market price. 

The detailed and comparative analysis of the rules that define the origin 

and how it reduces import taxes, the origin protocols annexed to a series of trade 

agreements and conventions, and the administrative cooperation agreements, can 

highlight a series of inconsistencies that facilitate illegal traffic of goods, so we 

propose, with the main bibliographic reference work "Rules of Origin in Interna-

tional Trade" by the author Stefan Inama, edited by Cambridge University Press 

in 2022, to identify the best solutions for identifying customs irregularities and 

frauds at the passage of goods across the EU customs border and the elimination 

of the risk of their release for free circulation and their entry into the civil circuit. 

 

2. Review of trade agreements and taxes 
 

It is well known that the common trade policy is the exclusive compe-

tence of the European Union4, which implies that the international trade strategy 

is the attribute of the Union to create economic opportunities and the removal, as 

far as possible, of trade barriers, in full agreement with the principles of the World 

Organization of Trade (WTO). In effect, the Council authorizes the Commission 

to negotiate, while Parliament approves the agreement. 

Recent studies and analyses reveal that the liberalization of international 

trade has many benefits. Unrestricted access to international markets, however, 

also accentuates competition, an extremely important aspect, especially aimed at 

the beneficiaries of goods and services, because it would require an increase in 

their quality. But an imbalance is created for companies that cannot cope with the 

competition, especially in the case of competitors in Asia that have a relatively 

low cost of labor and the supply of raw materials. Not only have no steps been 

taken in this direction, but against the background of the registration of tax frauds 

upon the entry into the European Union of certain categories of goods, originating 

                                                           
3 For details, see The OLAF report 2021, https://www.mfcr.cz/assets/cs/media/2022-06-08_Zprava 

-OLAF-2021-en.pdf, page consulted on 19.11.2022. 
4 Jan Wouters, Frank Hoffmeister, Geert De Baere, Thomas Ramopoulos, The Law of EU External 

Relations: Cases, Materials, and Commentary on the EU as an International Legal Actor. Third 

Edition, Oxford University Press, pp. 232 and following. 



Building an Adapted Business Law                                                                              305 
 

 
 

from a number of states, considerably affecting competition for traders from the 

European Union, the arguments the non-liberalization of some international mar-

kets required the Commission to renegotiate commercial agreements (free trade, 

association or economic partnership), non-preferential or new ones, having as le-

gal basis the provisions of art. 218 of the Treaty on the Functioning of the Euro-

pean Union (TFEU)5. 

The outbreak of the conflict in Ukraine and the application of a severe 

regime of trade sanctions6 applied to Russia and Belarus7, forced the European 

Union to reconsider a number of markets and strengthen control measures for a 

number of states in Russia's neighborhood as possible states to fraudulently bro-

ker goods destined for or exported to Russia. 

One of the commercial advantages is the facilitation of the transit of 

goods through border crossing points and the establishment of common work 

rules and procedures. The main barriers to trade are non-tariff barriers8, customs 

duties, and technical regulations. So, even if the European Union took into ac-

count when negotiating or concluding new agreements the specific principles of 

combating discrimination, the obligation not to erect a series of absurd barriers to 

trade, according to the principles of the WTO, this did not stop it from it some-

times admitting forms of protection that support a system of rules based on free 

and fair competition, introducing disincentives such as customs, anti-dumping, 

countervailing and safeguard duties on imports into the European Union. 

 

3. Origin and protocol on the definition of the notion of "originating 

products" 

 

In international trade, origin represents the "economic passport of 

goods". According to the Customs Regulation of the Union, "with regard to pref-

erential origin, the conditions under which goods can acquire an origin that 

makes them eligible for preferential tariff measures are provided. These prefer-

ential tariff measures are unilaterally adopted by the EU for certain countries or 

territories [developing countries through the Generalized System of Preferences 

                                                           
5 For details, see https://trade.ec.europa.eu/doclib/docs/2006/december/tradoc_118238.pdf, page 

consulted on 19.11.2022. 
6 Jan Wouters, Frank Hoffmeister, Geert De Baere, Thomas Ramopoulos, The Law of EU External 

Relations: Cases, Materials, and Commentary on the EU as an International Legal Actor. Third 

Edition, Oxford University Press, pp.178 and following. 
7 For details, see https://www.consilium.europa.eu/ro/policies/sanctions/restrictive-measures-aga 

inst-russia-over-ukraine/history-restrictive-measures-against-russia-over-ukraine/, page consulted 

on 19.11.2022. 
8 Jospeh M. Grieco, Cooperation among Nations: Europe, America, and Non-tariff Barriers to 

Trade, Cornell Universityy Press, 2018, pp.239 ff; Stefan Inama, Rules of Origin in International 

Trade, Cambridge University Press, 2022, pp.88 ff.; for details, see https://www.wto.org/english/ 

thewto_e/whatis_e/tif_e/agrm9_e.htm, page consulted on 19.11.2022; https://unctad.org/topic/ 

trade-analysis/non-tariff-measures, page consulted on 19.11.2022. 
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(GSP), or Western Balkan countries and territories]. In order to acquire such a 

preferential origin, a product must be obtained entirely in the beneficiary coun-

try, or be obtained following sufficient transformations of goods imported from a 

third country. The regulation also establishes, for the different categories of 

products, the criteria of a sufficient transformation, as well as the procedures 

that must be followed9". 

If the preferential origin of goods involves the granting of trade benefits 

to states or groups of states that have signed a trade agreement, such as relief from 

customs duties on the import of goods, "non-preferential rules of origin are used 

to determine the origin of the products subject to the measures commercial pol-

icy, such as anti-dumping and countervailing duties, trade embargoes, protective 

and compensatory measures, quantitative restrictions, but also for tariff quotas, 

for trade statistics, for public procurement, for origin marking, etc.10" 

 

4. Fraud and non-preferential origin 

 

In order to apply the trade policy of the European Union, implicitly the 

anti-dumping measures, non-preferential rules of origin are used to determine 

whether a product or a category of products originates in a specific country or 

group of countries. According to the provisions of art. 60 paragraph (1) of the 

Customs Code of the Union, "goods originating in a country are those obtained 

or produced entirely in that country". 

According to paragraph 2 of art. 60, "when two or more countries are 

involved in the production, the goods are considered to originate from the coun-

try where the goods underwent their last processing or substantial processing 

justified from an economic point of view, in an enterprise equipped for this pur-

pose and which resulted in the manufacture of a new product or representing an 

important stage of manufacture". 

The non-preferential rule of origin for a number of codes in the Com-

bined Nomenclature11 is "change of tariff heading", which means that the goods 

                                                           
9 For details, see the Customs Regulation of the Union approved by Regulation (EEC) no. 2454/93 

of the Commission of July 2, 1993 establishing provisions for the application of Regulation (EEC) 

no. 2913/92 of the Council establishing the Community Customs Code, available on https://eur-

lex.europa.eu/legal-content/RO/TXT/?uri=celex%3A31993R2454, page consulted on 19.11.2022; 

see also art. 50 of the Romanian Customs Code, adopted by Law no. 86 of 2006, republished, avail-

able, in extract, https://lege5.ro/Gratuit/he3tmmbx/originea-nepreferentialia-codul-vamal?dp=gi4 

donzxha3dq, page consulted on 19.11.2022. 
10 For details, see https://www.customs.ro/agenti-economici/originea-marfurilor, page consulted on 

19.11.2022. 
11 The combined nomenclature includes the codes of the Harmonized System with other subdivi-

sions of the EU. It serves the EU's Common Customs Tariff and provides statistics for trade within 

the EU and between the EU and the rest of the world. See for details, https://trade.ec.europa. eu/ac-

cess-to-markets/ro/content/nomenclatura-combinata-0, as well as Council Regulation (EEC) No. 

2658/87 of 23 July 1987 on the tariff and statistical nomenclature and on the Common Customs 
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under assessment must be manufactured from products other than those in ques-

tion, which implies that they must be obtained from primary forms (e.g., ingot 

pipes). 

In practice, a series of irregularities were found as a result of some ficti-

tious imports of goods originating from states in a commercial relationship with 

the European Union through which a facility is granted with proof of preferential 

origin. The fraudulent nature consists in the fact that the products are initially 

exported from a state for which the European Union has established, for example, 

high anti-dumping duties that discourage direct export, to a state with which the 

European Union grants customs facilities or no anti-dumping duties are paid. 

Subsequently, a commercial agent, in the intermediate state, in agreement with 

the original exporter and possibly with a trader from the European Union, ille-

gally declares that the goods have undergone sufficient processing in its territory, 

so that the goods are considered to be self-contained and classified under another 

code in the harmonized nomenclature, thus disappearing the character of the 

product for which anti-dumping duties are paid in the European Union. Accom-

panied by false declarations of origin, the goods, under a different name, can be 

exported from the intermediate state to the European Union, and at the border, 

customs clearance and the entry of the goods into the civil circuit can be obtained 

without paying anti-dumping duties. 

In such a case, Commission Implementing Regulation (EU) 2022/1310 

of 26 July 2022 opened an investigation "regarding possible circumvention of the 

anti-dumping measures established by Implementing Regulation (EU) 2020/ 

1408 on imports of certain hot-rolled stainless steel foil originating in Indonesia 

through imports of certain hot-rolled stainless steel foil consigned from Turkey, 

whether or not declared as originating in Turkey, and subjecting such imports to 

at registration". 

The evidence in the application indicates, in principle, the following: "(9) 

This change appears to result from the transport of the product in question via 

Turkey to the Union, after having undergone assembly or finishing operations in 

Turkey. The evidence provided by the applicant tends to show that such assembly 

or finishing operations began at the time of the initiation of the anti-dumping 

investigation that led to the existing measures and that there is no other good 

reason or other sufficient economic justification for the apparent change in con-

figuration trade than the establishment of the tax. (10) Stainless steel bars origi-

nating in Indonesia account for more than 60 % of the total value of the assem-

bled product and the value added during the assembly or finishing operations is 

less than 25 % of the manufacturing cost. In addition, the applicant has provided 

evidence that there is no production of the product under investigation in Turkey, 

                                                           
Tariff, https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:31987R2658&from 

=en#d1e32-7-1, page consulted on 19.11.2022. 
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except for further processing of stainless steel slabs imported from Indonesia12." 

In an interim conclusion, the cited Regulation stated that, "evidence sug-

gests that, due to the practices described above, the remedial effects of the anti-

dumping measures currently imposed on the product concerned are compro-

mised, both in terms of prices and quantity. Significant volumes of imports of the 

product under investigation appear to have entered the Union market. In addi-

tion, there is sufficient evidence tending to indicate that imports of the product 

under investigation are made at prices below the non-injurious price established 

in the investigation that led to the imposition of the existing measures." 

The case was not a singular one and it seems that there is already a prac-

tice, examples in this sense are being analyzed also as a result of consulting the 

Judgment of the CJEU (Ninth Chamber) of June 30, 2016, in case C‑416/15, hav-

ing as its object a request of preliminary decision formulated on the basis of Ar-

ticle 267 TFEU by the Bucharest Court of Appeal (Romania) by the decision of 

April 20, 2015, received by the Court on July 29, 2015, in the procedure Selena 

România SRL against the General Regional Directorate of Public Finances 

(DGRFP) Bucharest13, as and the Judgment of the CJEU (Tenth Chamber) of 24 

October 2013 in case C‑175/12, having as its object a request for a preliminary 

ruling made pursuant to Article 267 TFEU by the Finanzgericht München (Ger-

many), by decision of 16 February 2012, received by Court on 13 April 2012, in 

the proceedings Sandler AG v. Hauptzollamt Regensburg14. 

 

5. Conclusions 

 

Customs authorities in the European Union have an extremely difficult 

                                                           
12 For details, see https://eur-lex.europa.eu/legal-content/RO/TXT/PDF/?uri=CELEX:32022R13 

10, page consulted on 19.11.2022. 
13 Preliminary submission - Commercial policy - Regulation (EC) no. 1225/2009 – Article 13 – 

Circumvention – Implementing Regulation (EU) no. 791/2011 – Open mesh fabrics of glass fiber 

originating in the People's Republic of China – Anti-dumping duties – Implementing Regulation 

(EU) No. 437/2012 - Dispatch from Taiwan - Initiation of an investigation - Implementing Regu-

lation (EU) No. 21/2013 – Extension of the anti-dumping duty – Temporal scope – Principle of 

non-retroactivity – Community Customs Code – Subsequent recovery of import duties”, the CJEU 

case being available on the page: https://curia.europa.eu/juris/document/document.jsf?text= &do-

cid=181101&pageIndex=0&doclang=RO&mode=lst&dir=&occ=first&part=1&cid=598182. 
14 Customs Union and Common Customs Tariff - Preferential regime for imports of products orig-

inating in African, Caribbean, and Pacific (ACP) States - Articles 16 and 32 of Protocol no. 1 of 

Annex V to the Cotonou Agreement - Import of synthetic fibers from Nigeria into the European 

Union - Irregularities in the movement certificate EUR.1 drawn up by the competent authorities of 

the exporting State - Stamp not conforming to the specimen communicated to the Commission - 

Post-mortem certificates and replacement certificates – Community Customs Code – Articles 220 

and 236 – Possibility of retrospective application of a preferential customs tariff which is no longer 

in force at the date of the refund request – Conditions”, CJEU case available on the page: https:// 

curia.europa.eu/juris/document/document_print.jsf;jsessionid=ED4C941A9BBDEECCCFF2BCF 

E4D1EA6B5?docid=143542&text=&doclang=RO&pageIndex=0&cid=3975101. 
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task of identifying such frauds that are difficult to discover and investigate. Most 

of the time, such cases are the subject of an investigation by OLAF or other con-

trol institutions, as a result of complaints addressed by a number of traders af-

fected by the unfair competition of those who illegally introduce such goods into 

the customs territory of the EU. Facilitating legal traffic for an impressive volume 

of goods against the backdrop of customs fraud requires the improvement of cus-

toms controls and risk management capabilities15. A first aspect that must be 

taken into account refers to the administrative cooperation of the customs and tax 

authorities in the member states, but also the ratification of agreements for coop-

eration with third countries with which we do not have trade agreements or where 

we have entered a series of safeguard or anti-dumping duties. The exchange of 

data is an important one, and any joint a posteriori checks on certificates of origin 

must also provide for a series of procedural aspects for obtaining and preserving 

evidence, establishing judicial powers, etc. 

On the other hand, we believe that the risks could be considered elimi-

nated if there was a cooperative relationship16 with the Offices for the Prevention 

and Combating of Money Laundering and the pooling of European framework 

legislation, namely Directive (EU) 2015/849 of the European Parliament and of 

the Council of 20 May 2015 on preventing the use of the financial system for the 

purpose of money laundering or terrorist financing, amended by Directive (EU) 

2018/843 of the European Parliament and of the Council. In fact, there are provi-

sions relating to beneficial owners. If the customs authorities were to corroborate, 

in real-time, the data relating to the real beneficiary and the information relating 

to the related persons declared in the customs value declaration, attached to the 

customs declaration of the release of the goods for free circulation, we believe 

that the risk analysis could highlight the route money and business intermediation 

in transit countries, which could lead the customs and control authorities to an-

other path of investigation, easier and faster to detect and sanction the irregularity. 

The competition of the European Public Prosecutor's Office, which could provide 

significant support in the criminal investigation and the cooperative relationship 

with other public prosecutor's offices at another level in the fraud investigation 

process, should not be removed from this context either. 

 

 

 

 

                                                           
15 For details, see Report from the Commission to the Council and the European Parliament Third 

interim report on the implementation of the EU strategy and action plan for customs risk manage-

ment {SWD(2021) 2 final}, http://www.cdep.ro/afaceri_europene/CE/2021/COM_2021 _9_RO_ 

ACTE_f.pdf, page consulted on 19.11.2022. 
16 Constantin Stefanou, Simone White, Helen Xanthaki, OLAF at the Crossroads: Action against 

EU Fraud, Hart Publishing, 2011, pp.11 and following; Stefan Inama, Rules of Origin in Interna-

tional Trade, Cambridge University Press, 2022, pp.1041-1046. 
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Legal Regime of Competition in Audiovisual. Comparative Aspects 

 
Lecturer Ovidiu Horia MAICAN1 

 
Abstract 

The exercise of competition in the audiovisual field is closely linked and cannot 

be separated from the maintenance and expansion of pluralism in the mass media 

field. Media pluralism has a crucial role for the democratic process within the community 

space. The European Union is determined to protect media pluralism to the same extent 

as the right to information and freedom of expression. As an expression of these realities, 

the European Commission elaborated in 1984 a Green Paper on the creation of a Com-

mon Market in the field of radio and television, and in December 1992 a Green Paper on 

media pluralism and concentration within the internal market. Reports in this sense were 

developed by the European Parliament and the Council of Europe. The application of 

competition legislation in the audiovisual field plays an important role not only in pre-

venting the creation of a dominant position or the abuse of a dominant position, but also 

in ensuring the access of new competitors (competitors) to the market. Thus, pluralism is 

ensured, both in the traditional television markets and for the new markets.  

 

Keywords: competition, audiovisual, Romania, European Union, legislation, 

harmonization. 

 

JEL Classification: K21, K33 

 

 

1. Introduction 

 

European (community) legislation in the field of competition cannot and 

does not intend to replace national provisions in the field of media concentra-

tion. Art. 21, para. 4 of Council Regulation no. 139/2004 on the control of com-

pany concentrations allows member states to add additional mechanisms to en-

sure pluralism. The member states of the European Union use different systems 

in this particular area. In some states there are specific procedures related to au-

diovisual mergers and acquisitions. For example, the ministry responsible for this 

sector can submit a special intervention to ensure pluralism, or even the approval 

of the competent ministry of the respective merger or acquisition is required. In 

other states, the general rules and criteria of the competition are applicable. At 

the same time, there are close collaboration relations between the competition 

authority and the audiovisual regulatory authority regarding concentrations, mer-

gers and acquisitions in the media field. Other national legislations provide for 

the inclusion in competition laws of some references to media legislation, accord-

ing to which the authority in the field of competition has the obligation to adopt 

                                                           
1 Ovidiu Horia Maican - Faculty of Law, Bucharest University of Economic Studies, Romania, 

ovidium716@gmail.com. 
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decisions in accordance with the property restrictions established by the media 

legislation. The field of mergers and acquisitions falls under the responsibility of 

the General Directorate of Competition within the European Commission, the na-

tional authorities having no competence in this regard. However, an exception 

was made in the case of concentrations and acquisitions in the field of mass me-

dia. In these cases, the file is also examined by the national authorities, which can 

establish much stricter rules than the community regulations. An important role 

in ensuring pluralism is played by public radio and television services. The Com-

mission recognizes the importance and special role of these services, concern also 

materialized in a communication from the Commission regarding the rules gov-

erning the granting of state aid for public radio and television services.  

 

 2. National legislations 

 

In order to have the most complete picture of competition in the audio-

visual field, it is indicated to study the situation in five EU countries (France, 

Great Britain, Germany, Spain and Italy).2 

In France, a legal (moral) person cannot hold, directly or indirectly, more 

than 49% of the shares or voting rights in a national television service. In the case 

of digital television, a legal person can hold a maximum of 5 licenses, the 49% 

limit no longer applies. The number of licenses is no longer limited in the field of 

radio and cable television. Of great importance is the problem of cross-prop-

erty, where the two out of four rule applies. This means that an operator cannot 

hold interests in more than two out of four fields of activity (television, cable 

television, radio and print media). When an operator is present in two of these 

sectors, it must respect certain ceilings. Turnover is not a criterion to be taken 

into account in the regulation of French media concentrations. In Great Britain, 

when the 15% level is exceeded in the field of radio and television, a series of 

limitations are introduced, especially regarding capital participations or addi-

tional broadcasting licences. If we refer to cross-ownership, a newspaper owner 

holding at least 20% of the market cannot obtain broadcast licenses for national 

television services, but can obtain authorizations for local televisions. In Ger-

many, at the national level, the television sector must ensure pluralism. Although 

there is no maximum limit to the number of channels that can be owned by a 

single operator, that operator cannot acquire a dominant position regarding the 

formation of public opinion. The existence of such a dominant position is pre-

sumed if the operator holds a share of the global audience in the television sector 

(audience assessed according to the number of television channels owned) of at 

least 30%. However, the Inter-Land State Treaty of 2002 allows the consideration 

of other factors in the assessment of the dominant position, such as the operator's 

position in media-related fields. At the same time, when the programs have an 

                                                           
2 Debbasch, C., Droit des medias, Dalloz, Paris, 2002, p. 1073. 
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audience of at least 10%, or when the operator owns at least 20% of the programs, 

there is an obligation to broadcast the programs of independent operators. Cross-

ownership is not regulated at the federal level, but only at the Länder level, where 

the possibility for the owners of large local or regional media groups to also own 

local or regional radio stations is prohibited or limited. Spain bans local televi-

sion. Thus, at the local level, a maximum of 2 emission authorizations can be 

held. In the field of cable television, a natural or legal person cannot hold (directly 

or indirectly) licenses covering more than 1.5 million subscribers at national 

level. Cross ownership is not regulated in any way. Italy provides for holding a 

maximum of 20% of the market in the field of television and a single authoriza-

tion (license) in the field of cable television. In terms of turnover, an operator 

cannot dispose of more than 30% of the benefits obtained on the respective mar-

ket. Cross-ownership is also regulated, regulated in the sense that a person hold-

ing interests in both print and audiovisual media cannot benefit from more than 

20% of the earnings resulting from advertising, subscriptions, or from financing 

the public broadcasting service. The private sector alone cannot ensure pluralism 

in the audiovisual field. For this reason, the public radio and television sector is 

absolutely essential for ensuring democratic and social cohesion. These public 

services must be a counterweight to the phenomenon of concentration in the pri-

vate sector. At the same time, they must be protected against state interfer-

ence. The need for such protection is also confirmed by a Commission commu-

nication, regarding the application of the rules for granting state aid in the field 

of public broadcasting services.  

The examination of audiovisual competition in Romania must take into 

account the existing situation in Central and Eastern Europe.3 

The main aspects in this sense are the sharp concentration of the market 

in certain sectors, as well as the ownership of a large part of the written press by 

foreign companies. In our country, the dimensions of the audiovisual market are 

far behind the Bulgarian one, with all the considerable difference in popula-

tion, amounting to around 330 million euros. 40% of the beneficiaries of the au-

diovisual market are cable television subscribers. Advertising investments repre-

sent at least 30% of the total turnover, and public funding is relatively low. Tele-

vision represents 90% of the resources of the audiovisual sector, being the engine 

of this sector. The public sector holds the dominant position in terms of audience, 

especially due to the fact that only the Romania 1 program covers the entire ter-

ritory. As a counterweight, two private groups, one Romanian and the other 

American concentrate more than 60% of the advertising investments. The Roma-

nian audiovisual market is dominated by four groups (the GRIVCO group, the 

public group SRTV, the foreign group CME-MEDIA PRO and the cable operator 

                                                           
3 IMCA – Paysage audiovisuel et politique publique dans le secteur audiovisuel – Roumanie, mars 

2004, p. 17, available at: https://www.media-romania.eu/files/Peisajul%20audiovizual%20si%20 

politicile%20publice%20din%20sectorul%20audiovizual%20in%20statele%20candidate_Romani

a_fr.pdf, consulted on 1.10.2022. 
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ASTRAL TELECOM). Regarding the GRIVCO group, we can talk about cross-

ownership, because it owns the private television channels ANTENA 1 and AN-

TENA 3, the radio station RADIO ROMANTIC, two newspapers, NATIONAL 

JOURNAL and GAZETA SPORTURILOR and the audiovisual production com-

pany INTACT ADVERTISING. SRTV includes 4 public television channels 

(TVR 1, TVR 2, TVR Internaţional and TVR Cultural.). Of these, TVR 1 covers 

the entire territory of the country, and TVR 2 covers 70%. The greatest proportion 

of SRTV's turnover comes from the mandatory radio-tv subscription, and the rest 

from advertising. The national television is currently in a much better financial 

situation than at the end of the 90s, due to the mandatory and controversial inclu-

sion of the radio-tv tax in the electricity bill and massive layoffs. At the same 

time, the limitation of advertising times on public television by means of the 2002 

Audiovisual Law led to a decrease in its revenues. The MEDIA PRO group con-

trols 2 television channels (PRO-TV and ACASĂ-TV), a radio channel (PRO-

FM, with 34 local stations), a publishing house (MEDIA PRO PUBLISHING), a 

press agency (MEDIAFAX), a daily newspaper (GANDUL), a film production 

house (MEDIA PRO PICTURES) and film production studios (MEDIA PRO 

STUDIOS), being the cross-ownership in a much higher proportion than in the 

case of the GRIVCO group. MEDIA PRO is controlled by the American group 

CME, by the investor Rootland Trading, as well as by a private individual inves-

tor.  

The monopoly of public state television was abolished in 1992.4 

From the point of view of the program offer, the vast majority are general 

channels. Television channels with a certain theme appeared on the Romanian 

market in the last 4 years. This situation, combined with the weakness of the ad-

vertising market, puts television stations in a difficult economic situation. Alt-

hough no private television has gone bankrupt so far, this does not mean that this 

situation will continue, especially if the debts to the state budget will be paid in 

full or in large part. Public television obtains only 18% of revenues from adver-

tising. The situation was aggravated by the Audiovisual Law of 2002, which lim-

ited advertising times to 8 minutes per hour, compared to 12 minutes per hour for 

private channels, in addition to the mode of presentation. This provision simulta-

neously determined the increase in the dependence of public television on the 

payment of radio-tv subscriptions, as well as the greater dependence of private 

channels on advertising commissioned by public institutions. The TV advertising 

market is dominated by PRO TV and ANTENA 1. The radio market is less de-

veloped, due to the poor quality of individual radio sets in households, as well as 

the broadcast equipment used by radio channels. The public station RADIO RO-

MANIA ACTUALITĀȚI covers the entire territory of the country, 32% of the 

audience (listeners), but only 5.8% of the investments in advertising. As far as 

private radio stations are concerned, there are 3 dominant ones. We refer here to 

                                                           
4 Ibid, p. 23. 
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RADIO EUROPA (controlled by the French group LAGARDERE), RADIO 

CONTACT (controlled by the Belgian group NV Contact) and RADIO PRO FM 

has 27% of the audience and 17.6% of advertising investments.  

In the framework of the audiovisual market in our country, the acquisi-

tions and mergers of 2000 and 2001 represented a threat to pluralism and cultural 

diversity, which led to the emergence in 2002 of the Audiovisual Law.5 

In order to ensure transparency, all shares of commercial companies hav-

ing activities in the field must be registered. The transfer of authorizations is pos-

sible, but with the approval of the National Audiovisual Council (CNA). Any 

natural or legal person holding 10% of the shares or voting rights in a commercial 

company holding an authorization, or in another company that controls it, must 

notify this to the CNA within one month at most. In order to ensure pluralism and 

cultural diversity, concentration is limited to limit the existence of dominant po-

sitions harmful to the formation of public opinion, provisions inspired by German 

legislation. Dominant position means holding at least 30% of the market at na-

tional level or at least 25% at local and regional level. These limits do not apply 

to public services, representing a distortion of competition. A certain Romanian 

or foreign natural or legal person can hold at most two audiovisual authorizations 

of the same type, or two audiovisual licenses in the same territorial area, but with-

out being able to talk about exclusivity. A natural or legal person can be the ma-

jority shareholder in a single audiovisual communications company, and in other 

companies he can hold no more than 20%. There is no limit for the presence of 

foreign capital.6 

 

 3. General aspects 

 

The most important distortion (distortion) of competition in the audiovis-

ual field is the fact that the revenues of public radio and television stations come 

from three sources, i.e. subsidies from the state budget, royalties (radio-tv fees) 

and advertising. Private stations do not have subsidies or royalties, which makes 

them more dependent on advertising. Even in the field of advertising, public sta-

tions are also advantageous, due to the larger coverage area of the national terri-

tory. It must be taken into account that in Central and Eastern Europe public radio 

and television services are in a difficult position, both from the point of view of 

the audience and the financial situation (with the exception of Poland and the 

Baltic countries). The Maastricht Treaty of 1992 introduced an article (Article 

151) that defines the role of the Community in the field of culture (Article 128 

according to the Treaty of Amsterdam), as well as a possible clause of compati-

bility with Community (European) legislation of state aid having as purpose of 

promoting culture. The issue of state aid was also regulated by the Commission 

                                                           
5 Ibid, p. 29. 
6 Ibid, p. 37. 
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Directive of June 25, 1980 (80/723/CEE, amended on July 24, 1985) regarding 

the transparency of financial relations between member states and public enter-

prises. The directive considers the state and other territorial collectivities (local 

or regional) to be public authorities. By public enterprise is meant any enterprise 

over which the public authorities can directly or indirectly exercise a dominant 

influence due to ownership, of the financial participation or the rules governing 

it. The influence of public authorities on enterprises is considered dominant if the 

public authorities own the majority of the subscribed capital of the enterprise, 

have the majority of the means attached to the shares issued by the enterprise or 

can designate more than half of the members of the administrative, management 

or supervisory body of the enterprise. Financial relations between public author-

ities and public enterprises whose transparency is ensured according to the di-

rective refer to the compensation of the operating parties, contributions of capital 

or endowments, contributions to lost or borrowed funds under privileged condi-

tions, the concession of financial advantages in the form of non-receipt of benefits 

or of non-receipts of receivables, renouncing a normal remuneration of the public 

resources employed, or compensating the tasks imposed by the public authori-

ties. On the European level, public radio and television services have funds from 

two major sources, public funds (licensing fees and funds or aid from the state 

budget) and funds from commercial sources (advertising, the sale of books, discs 

or even cable TV). Financing from the public budget is predominant. In recent 

years, following complaints from some private companies, the European Com-

mission has examined the compatibility of state aid granted to public radio and 

television services with European (community) competition regulations. The 

problems arise mainly due to the fact that these public institutions offer more and 

more services of a commercial nature, which does not agree with the purpose of 

their activity, that of serving public interests. The most frequently used argument 

is that public radio and television services incorrectly use public funds (consid-

ered as state aid) to strengthen their commercial position. The actions were intro-

duced (submitted) by the private companies to the European Commission or the 

national courts. In a communication from 2001, the Commission showed that the 

public financing of these services is not contrary to Community legislation. At 

the same time, public funds must not exceed the level necessary to fulfill the pub-

lic order mission of these services, their granting must be transparent and not sup-

port their commercial activities. Competition in the audiovisual field involves 

(presupposes) creative, artistic, industrial and commercial aspects (sides) in equal 

measure. The companies operating in this field are economic-legal entities whose 

main purpose is to obtain benefits, which implies the existence of a competitive 

climate (competition). In this context (framework), competition law regulations 

in the audiovisual field can follow two alternatives. One of these is the application 

in the same way as in other sectors, and the other is represented by taking into 

account the issue of the need to respect freedom of communication. Recent de-

velopments in the field of competition law and concentration in the field of mass 
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media (audiovisual) reveal two main factors. A first aspect is that the traditional 

definition of competition in mass media is somewhat re-discussed due to the 

emergence of new technologies in the field of information and communica-

tions. These new technologies can be used in all media sectors (printed press, 

audiovisual, etc.). The second aspect is the fact that the exercise of competition 

in the field is strongly influenced by the phenomenon of globalization (globaliza-

tion), exceeding national borders, taking place on a planetary scale. Taking into 

account all these aspects, the Community law of competition is also applicable in 

the field of audiovisual and mass media. The Court of Justice of the European 

Union admitted the legality of the principle of monopoly and exclusive broad-

casting rights, even if their number decreased drastically, being at the same time 

subject to very strict conditions. Articles 81 (ex 85), 82 (ex 86) (art 101 and 102 

TFEU) and regulation 4064/89 regarding the control of concentrations have given 

rise to a rich community jurisprudence in the field of audiovisual and mass me-

dia. Of course, the control of the granting of state aid is expressed through the 

control of public financing of the audiovisual sector. Numerous national televi-

sion and radio broadcasting systems existed at the beginning in the form of public 

services benefiting from a broadcasting monopoly. The provisions of Community 

law showed that exclusive broadcasting rights were lawful to the extent that they 

were compatible with the functioning of the common market. 

It should also be taken into account that these broadcasting monopolies 

have gradually disappeared in all member states.7 

In the Sacchi case (CJCE judgment of April 30, 1974), the Court ruled 

that "no provision of the Treaty prohibits the member states from, in order to 

ensure the respect of public interests of a non-economic nature, to exclude radio 

and television from the game of competition, by conferring exclusive rights on 

one or several establishments (enterprises)". This point of view is also affirmed 

in a more recent case (the Elliniki Radiophonia Tileorasi case, CJCE judgment 

of June 18, 1991), according to which "community law does not oppose the 

awarding of a monopoly in the field of television for reasons of public interest of 

a non-economic nature". These two cases actually represent a possible practical 

application of art. 31 (ex 37) EC, according to which the member states have the 

obligation to organize national commercial monopolies in such a way as to elim-

inate all discrimination between nationals of the member states at the end of the 

transition period. The Court considered that the provisions relating to the monop-

oly of services are not applicable to radio and television broadcasts (services). As 

a conclusion, the states have no obligation at all to progressively organize (elim-

inate) national monopolies. However, the Court imposed two conditions regard-

ing the granting of monopolies in the audiovisual field. First of all, granting the 

broadcast monopoly must be justified by reasons (considerations) of public inter-

est of a non-economic nature. In a specific case (Bond Van Adveteerders, from 

                                                           
7 Debbasch, C., op. cit., p. 1093. 
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April 26, 1988), that the advertising monopoly cannot be granted, even if its pur-

pose is to finance cultural policy. Secondly, the non-discriminatory nature of the 

monopoly is required. According to the Court's jurisprudence, "the granting of an 

exclusive right to broadcast televised messages does not constitute a violation of 

art. 7 CEE" (article prohibiting discrimination based on nationality).  

Article 81 (ex 85) par. 1 CE (art 101 TFEU) considers incompatible with 

the Common Market any agreement between enterprises, decisions of enterprise 

associations, as well as concerted practices that can affect trade between states, 

having as object or effect the prevention, restricting or distorting competition 

within the Common Market.8  

As an exception, par 3 of art. 81 (ex 85) EC allows some agreements, 

decisions or concerted practices, in certain situations. These situations refer to 

any agreement or category of agreements between enterprises, any decision or 

categories of decisions of associations of enterprises, or any concerted practice or 

category of concerted practices leading to the improvement of the production and 

distribution of goods or to the promotion of technical progress and economically, 

if consumers are allocated a fair share of the benefits. Of course, these provisions 

are also applicable in the audiovisual field.9 

The case of United International Pictures can be mentioned as an example 

of exceptions (Commission decision of July 12, 1989), concerning an agreement 

for the selective distribution of films and video cassettes in cinema halls. United 

International Pictures, the joint subsidiary of three American companies (MGM, 

MCA and Paramount) had the exclusive license to distribute films produced by 

the three American companies in the community space. It was considered that 

this agreement, aimed at reducing the general costs of distribution and exploita-

tion, actually pursued a purpose favorable to the European cinematographic in-

dustry. In reality, the profits of both the American companies and those of the 

European owners of cinema halls (who in that period were facing a massive de-

crease in the number of spectators due to the increase in the cost of tickets) were 

increasing. The agreement in question contributed to maintaining a European dis-

tribution network, being declared by the Commission to be compatible with the 

provisions of art. 81 (ex 85) CE. In a similar case (Commission decision of 15 

September 1989), an agreement by which the American company Metro 

Goldwyn Mayer granted the Association of Public Broadcasting Bodies of the 

Federal Republic of Germany (ARD) exclusive broadcasting rights to films from 

a catalog of 2000 titles. Since ARD also provided broadcasting in Luxembourg, 

it could be considered that this agreement "was likely to affect trade between 

member states". The exemption decision was conditioned by the possibility 

granted to other distributors to broadcast the films from that catalog between cer-

tain time intervals. It was considered that the German association knew better the 

                                                           
8 Manolache O., Drept comunitar, Ed. All Beck, Bucharest, 2003, p. 296. 
9 Ibid, p. 299. 
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concrete situation on the market than the American company, and by expanding 

the offer of films, it contributed to "improving the distribution of products". Thus, 

as a result of the decision, the competitors (competitors) of ARD were also able 

to benefit from the possibility of distributing films with a large audience, thus 

increasing their income from advertising. The Court of Justice of the European 

Communities has the power to control the anti-competitive behavior of compa-

nies. At the same time, the Court can also control the competitive behavior of the 

member states, by examining their national legislation. The examination of the 

national legislations must highlight whether they encourage (favor) or allow anti-

competitive behavior, which would contravene the obligation of loyal collabora-

tion that falls to them by virtue of art. 10 (ex. 5) CE. In the Leclerc-Siplec 

case, the Court analyzed the transposition by the French authorities of the "Tele-

vision without borders" directive. One of the provisions of the directive allowed 

television advertising in favor of the commercial distribution sector, which 

French legislation prohibited. The Court ruled that the French regulation did not 

favor or impose anti-competitive behavior. The concentration of enterprises (in-

cluding in the field of mass media and audiovisual) presents a relatively recent 

character within the framework of Community (European) competition law. This 

is because at the beginning of the community building process there was an ob-

session with the fragility of the European economy and the insufficient develop-

ment of the national economies. This partially explains the absence of any provi-

sion relative to the control of concentrations (with the exception of the provisions 

of the CEEC Treaty). The ECSC Treaty (CECA) also appeared as a reaction 

against the steel cartels of the interwar period. The EEC Treaty (Treaty of Rome) 

does not provide any text similar to that of the CEEC Treaty, establishing a con-

trol of concentrations, this type of control being the competence of the national 

authorities. Regulation 4064/89 (entered into force in September 1990, amended 

by Regulation 1310/1997 and repealed by Council Regulation no. 139/2004) on 

the control of concentration operations between enterprises establishes high 

thresholds for the acquisition of community competence, and concentration op-

erations located under these thresholds fall within the competence of the national 

authorities.  

A concentration operation is respectively of European dimension if:10 

- the total worldwide turnover of all the companies involved represents 

an amount greater than 5 billion Euros (this amount is considered too high for the 

media sector, the Commission proposing to lower it to 2 billion Euros in this 

sector);  

- in each of at least three member states, the total turnover achieved by 

all the companies involved is greater than 250 million Euros;  

- in each of at least three mentioned member states, the total turnover 

achieved individually by at least two of the companies involved is greater than 

                                                           
10 Cairns, W., Introducere în legislaţia Uniunii Europene, Ed. Universal Dalsi, 2002, p. 255. 
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25 million Euros;  

- the total turnover achieved individually in the community by at least 

two of the companies involved represents an amount greater than 100 million 

Euros, only if each of the enterprises involved achieves more than two thirds of 

the total turnover in the community, within one and the same member state.  

A concentration operation is carried out:11 

 - when two or more previously independent enterprises merge;  

- one or more persons already control at least one enterprise;  

- one or more enterprises acquire directly or indirectly, either through 

participation in the capital or through the purchase of active elements, or through 

contract or any other means, control the whole or parts of one or more other en-

terprises. 

However, the Commission adopted in June 2000 a report on mergers, 

drawing attention to the fact that there are some mergers of undertakings with 

cross-border effects, but which at the same time are lower than the limits included 

in the regulation. In the field of mass media and audiovisual, the Commission's 

decisions to authorize business concentrations have become more and more fre-

quent. State aid granted to public enterprises in the audiovisual field is subject to 

the control of community bodies. Very illustrative in this sense is the jurispru-

dence of the Court of Justice, which in a case showed that the proportion of state 

aid granted to German public enterprises in the audiovisual field must be checked 

by an independent commission.  

 

 4. Romanian legislation 

 

The elements of the audiovisual politics are documents adopted in ac-

cordance with article 151(4) of the Treaty instituting the European Community 

(art. 167 TEU). Consequently, they take into account the cultural aspects, partic-

ularly in order to recognize and promote all the European cultures. The audiovis-

ual quarter combines economic, social and cultural components in its very own 

and unitary manner.12 

As a consequence, the beginning factor of any analysis on the customary 

politics applicable to the audiovisual area need to be the acknowledgment of the 

position which the audiovisual field plays in our society and the want to make 

certain the balance between the free market and the protection of the usual inter-

est. The improvement of the audiovisual politics of the European Union has two 

vital objectives: - establishing and assuring the recreation of the authentic Euro-

pean area for the audiovisual services; - consolidating the European’ industry 

                                                           
11 Mathijsen, P., Compendiu de drept european, Ed. Club Europa, 2002, p. 311. 
12 Prihoancă. D., The New Marketing Environement on the Romanian Audiovisual Market: An 

Anlysis of the Communitary Acquis Transposing into Legislation in Romania, 2009, available at 

https://ssrn.com/abstract=1396650, http://dx.doi.org/10.2139/ssrn.1396650, p. 1. 
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programs.13 

In order to harmonize the Romanian legislation with the requirements and 

the norms of the European Union, The National Audiovisual Council (CNA) has 

adopted a sequence of rules and decisions. The National Audiovisual Council is 

an independent public authority underneath parliamentary control and guardian 

of the public activity in the audiovisual communication area.14 

Within the frame instituted by using the Audiovisual Law, CNA ensures 

respecting the pluralistic expression of ideas and opinions in the programs trans-

mitted with the aid of the radio broadcasters underneath Romania’s jurisdiction, 

the pluralism of the facts sources and free competition in the audiovisual domain; 

a ballanced proportion between the country wide radiobroadcasting services and 

the local, regional or thematic services; defending the minors; defending human 

dignity; protecting Romanian culture and language, countrywide minorities’ sub-

culture and languages; transparency of the ability of mass commnunication in the 

audiovisual sector. 

The National Audiovisual Council has as its important preoccupation 

transposing the communitary normative acts in our country’s legislation.15 

As a long way as the audiovisual politics is concerned, the European Con-

vention on Transborder Television was once ratified and its change protocol was 

signed in February 2003. CNA, the authority to adjust in this domain, has perse-

vered to adopt choices in applying the Audiovisual Law. As a result of adopting 

the Audiovisual Law in July 2002, the Romanian law is by and large aligned to 

the acquis. The technical amendments which need to be introduced to the Audi-

ovisual Law refer especially to jurisdiction and the retransmission restrictions 

Romania has continued strengthening its administrative ability in the audiovisual 

domain in order to make sure the predictable, transparent and environment 

friendly implementation of the legislative framework for the audiovisual poli-

tics.16  

The ratification of the European Convention on Transborder Television 

and the adoption of a widespread quantity of decisions according to the Audio-

visual Law represent an important development in the audiovisual domain. The 

continuation of transposing the Television barring Frontiers Directive was once 

ensured by way of the decisions adopted by way of the National Audiovisual 

Council. This adopted selections concerning the freedom to retransmission, ad-

vertising and teleshopping, the right of reply, promotion the audiovisual creations 

and granting the audiovisual license. As an end result of adopting Law no. 

504/2002 of the audiovisual and of promulgation of the Law related to the ratifi-

cation of the European Convention of the Transborder Television of the Council 

of Europe and its Additional Protocol, Romania meets the integral prerequisites 

                                                           
13 Ibid, p. 1. 
14 Ibid, p. 1. 
15 Ibid, p. 2. 
16 Ibid, p. 2. 
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in order to take part in Media Plus Programme. Media Plus Programme (2001-

2005) has as objective the improval of competitivity in European audiovisual en-

terprise with the aid of ability of a series of measures which regard the profes-

sional training, the improvement of manufacturing projects, the distribution and 

promotion of the cinema productions and audiovisual programmes.17  

The affirmation of the CNA’s role as an independent authority used to be 

achieved with the aid of creating the PHARE venture „the adoption of the acquis 

in the audiovisual domain and its implementation in Romania – the improval of 

the politics’ elaboration and the development of the administrative capacity” 

structured on the following components:  

- the confirmation component of the potential of the Project Implementa-

tion Unit took vicinity inside a countrywide co-financing in November-December 

2002. By capability of this component, the areas where the contributors of the 

National Audiovisual Council operate their activity had been renovated and out-

fitted with specialty equipment;  

- the institutional construction component, which regards the confirma-

tion of the administrative ability to undertake and enforce regulatory framework 

harmonized with the communitary acquis for the audiovisual sector. Within this 

issue it is stipulated the elaboration of forte studies, the company of a sequence 

of workshops and seminars with the representatives of CNA’s specialists on Eu-

ropean issues according to the priorities settled by the Route Sheet elaborated 

through the European Commission for Romania.18 At the end of March 2003, 

it was set up the brief list of tenderers for taking-over the technical assis-

tance contract;  

- the investment aspect regards the improvement of the National Audio-

visual Council’s monitoring and control, by developing an informatised monitor-

ing system. In implementing the acquis, the National Audiovisual Council make 

sure that the choices it adopts are in accordance with the growth registered at 

European level. It is quintessential to proceed the affirmation of the administra-

tive capability of the National Audiovisual Council in order to make sure a pre-

dictable, transparent and friendly implementation of the legislation framework in 

the audiovisual politics domain. The Normative Acts which, in our country, reg-

ulate components associated to advertising, in conventional and to promotional 

verbal exchange by using capacity of television, are more mainly the following: 

the Publicity Law and the Audiovisual Law. This law has as a cause to guard the 

consumers of goods and services and the humans who function production, trad-

ing and services activities. The regulations, stipulated in the Publicity Law, prac-

tice to the content material of the marketing messages no remember of the capa-

bility of verbal exchange through which this reaches the goal public. Regarding 

the advertising broadcast in the course of the radio and television programmes, 

                                                           
17 Ibid, p. 2. 
18 Ibid, p. 3. 
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the stipulations stipulated inside this regulation are accomplished via the Audio-

visual Law. The Audiovisual Law variety 504/2002 transposes in our regulation 

the provisions of the Television without Frontiers Directive, adopted by The Sen-

ate of Romania in the assembly from June 27th 2002, modified and achieved via 

Law range 402 from October, 7th 2003, posted in the Official Monitor no. 709 

from October, tenth 2003. 

Within the content material of this regulation (structured in eight chap-

ters) there are described the uniqueness terms used within. 19 

The term of radiobroadcaster is defined, there is settled on the one hand 

the freedom to broadcast, on the territory of Romania, the tv and radio programme 

services of the radio broadcasting beneath the jurisdiction of the member country 

of the European Union, and on the other hand, every person’s proper to freely 

receive the tv programme services (chapter 1). 

There are also covered the policies related to the functioning of the Na-

tional Audiovisual Council (chapter 2). 

In chapter 3, is defined the content material of the audiovisual conversa-

tion. Here, there are comprised all the rules involving the transmission of adver-

tising and teleshopping via capacity of television, marketing for certain categories 

of products, such as cigarettes, medicines or alcoholic drinks, the broadcasting 

time distributed to advertising etc.; similarly on, there is settled the juridical cov-

erage in the audiovisual domain, but additionally the truth that the measuring of 

ranking and market shares shall be made according to the worldwide require-

ments and usages by specialised establishments appointed with the aid of auction 

(chapter 4).20 

 

 5. Conclusions 

 

As a conclusion, for Romania, in the post-accession period, it must be 

taken into account that the authorization of business concentrations in mass media 

and audiovisual will be authorized by the Commission, not by the Romanian na-

tional authorities. This will lead to the reduction in practice of the powers of the 

National Audiovisual Council, which anyway asserted itself and acted in a re-

duced proportion, although the powers granted to it by the law are considerable.  

The financing system of public enterprises in the audiovisual field will 

have to be revised. 

Finally, special attention must be paid to the transparency of the am-

mounts of money received from the parties for electoral and political advertising. 
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Abstract 

The problems raised, over time, by the exploration and exploitation of the re-

sources of the seas and oceans have brought in the forefront of the interests of the states, 

the need to establish precise regulations, as well as the creation of an adequate institu-

tional framework, a fact materialized at the entry into force of the United Nations Con-

vention on the Law of the Sea, which has the merit of regulating all maritime spaces and 

outlining the legal framework for the establishment of the International Seabed Authority, 

the only international organization through which the activities in the international sea-

bed area - declared the common heritage of humanity, are organized and controlled in 

order to administer and manage its resources, for the benefit of all humanity. The Enter-

prise is the operational body of the Authority, through which, this unique international 

organization, has the opportunity to directly carry out activities of exploration, exploita-

tion, transport and treatment of minerals extracted from the international seabed area, 

becoming, at the moment of operationalization, a true industrial and commercial public 

service on a global scale. In this context, this study wants to make a presentation (using 

scientific methods such as: analytical, historical, comparative method etc.) of the legal 

regime and the role of the Enterprise, as the main body of the Authority, in the light of 

the provisions of the United Nations Convention on Law of the Sea. 

 

Keywords: International Seabed Authority, Enterprise, international seabed 

area, mineral resources, polymetallic nodules. 
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1. General considerations 
 

The problems raised, over time, by the exploration and exploitation of 

the resources of the seas and oceans have brought in the forefront of the interests 

of the states, the need to establish precise regulations, as well as the creation of 

an adequate institutional framework, especially since many of the regulations re-

garding the law of the sea have been overtaken by the requirements related to the 

extent these problems have acquired2. This fact materialized at the entry into 

force, on November 16, 1994, of the United Nations Convention on the Law of 

the Sea from 1982, as a result of the adoption of the Agreement relating to the 

Implementation of Part XI of the United Nations Convention on the Law of the 
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2 Laura Magdalena Trocan, Regimul juridic al teritoriilor submarine, C.H. Beck Press, Bucharest, 

2008, p. 119-120. 



Building an Adapted Business Law                                                                              326 
 

 

Sea from 1982, a fundamental normative act in the international relations, which 

has the merit of regulating all maritime spaces and outlining the legal framework 

for the establishment of the International Seabed Authority, the only international 

organization through which the activities in the international seabed area are or-

ganized and controlled in order to administer and manage its resources, for the 

benefit of all mankind3. The international seabed area (Area), a new institution in 

the Law of the Sea and, generally, in the Public International Law, declared by 

the United Nations General Assembly – “common heritage of mankind” - has 

raised a particular interest in legal thinking, due to its great political, social-eco-

nomic and institutional implications4. The concerns of the states for the regula-

tion of the international seabed area were determined by the discovery of some 

important mineral resources, which could represent a viable alternative for ful-

fillment the needs of the humanity in the context of diminishing the land re-

sources. In this context, according to the provisions of the United Nations Con-

vention on the Law of the Sea from 1982, the specificity of the international sea-

bed area lies in the fact that it exclusively concerns solid, liquid or gaseous min-

eral resources5 at or beneath the seabed, including polymetallic nodules6. The 

regime for exploration and exploitation of the international seabed area estab-

lished by the United Nations Convention on the Law of the Sea is based on the 

existence of an international organization with very wide competences regarding 

the administration of the natural resources, having, among other things, powers 

to regulate activities in the international seabed area, to carry out mining opera-

tions and other related economic activities7. The history of international organi-

zations provides some examples of international institutions performing certain 

functions relating to resource management, but in no case, powers of manage-

ment are not as vast nor as complex as in the case of the International Seabed 

Authority8. In fact, it is a completely original experience in the international in-

stitutional field, which is based on a new approach of cooperation between states 

                                                           
3 Article 157 (1) of the United Nations Convention on the Law of the Sea and Sect. 1, point 1 of 

the Agreement relating to the Implementation of Part XI of the United Nations Convention on the 

Law of the Sea from 1982. 
4 Dumitru Mazilu, Dreptul mării - concepte si instituţii consacrate de Conventia de la Montego-

Bay, Lumina Lex Press, Bucharest, 2002, p. 163. 
5 The word resources are of French origin (resources) and originally meant ways or ways out of 

difficult situations. Gradually, however, it acquired the meaning of means of existence. The notion 

of natural resources implies the means of existence offered to man by the natural environment, or, 

in other words, all those forms and combinations of matter, existing in nature, which can be useful 

to human society in one of the stages of its evolution. (Gheorghe Romanescu, Resursele oceanului 

planetar, University of Suceava Press, Suceava, 2000, p. 7). 
6 Article 133 (a) and (b) of the United Nations Convention on the Law of the Sea. 
7 Dumitru Mazilu, op. cit., p. 212-213. 
8 E.g.: The International Atomic Energy Agency (IAEA). 
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and the functioning of the international organizations9. Therefore, the Interna-

tional Seabed Authority presents features that mark a clear break from the classic 

model of international organizations, being an international institution that stands 

out for its most original elements10. Charged with the administration of the com-

mon heritage of mankind, the International Seabed Authority has extended pow-

ers not only for the purpose of developing the international seabed area, but also, 

to ensure the protection of the international public domain over which it exercises 

its dominance (Article 157 of the United Nations Convention on the Law of the 

Sea). Constituted according to the model of traditional intergovernmental organ-

izations, in fact11, the International Seabed Authority has the vocation to behave 

like a supra-state12, because in relation to other international organizations it is 

vested by its constitutive act with an authentic territorial competence over large 

areas13, the Authority exercising, in these areas, prerogatives on behalf of all hu-

manity14. Thus, from this point of view, it appears, as indisputable, that the pro-

visions of the United Nations Convention on the Law of the Sea provide the out-

line of a new supranational legal order15. In order to achieve the goals for which 

it was established, by the United Nations Convention on the Law of the Sea, a 

                                                           
9 Raluca Miga-Beșteliu, Drept internaţional public - Introducere în dreptul internaţional public, 

All Beck Press, Bucharest, 1998, p. 243. 
10 Caitlyn L. Antrim, The structure of the seabed regime in „Journal of International Affairs”, vol. 

59, Issue 1, Fall/Winter 2005, p. 64. 
11 With all the variety of international organizations, there are certain essential characteristics 

common to all. The main elements that characterize an international organization are the following: 

- the international governmental organization is a free association of states, established on the basis 

of a multilateral international treaty, being a form of permanent, institutionalized cooperation for 

the achievement of common goals in international relations; - the organization's founding treaty 

expresses the 1994 Agreement of the will of the founding States of the organization and is also the 

statute (constitution) on the basis of which the international organization operates. The statute of 

the organization, being an international treaty, is governed by the rules of treaty law, so to be legal, 

it must be in accordance with the imperative rules of public international law; - the international 

governmental organization may have a legal personality, conferred by its constitutive act, a legal 

personality distinct from that of the member states; - the international organization has its own 

institutional structure, consisting of the following bodies: a plenary body, in which all member 

states are represented and which adopts the general guidelines regarding the organization's activity, 

an executive body in which a limited number of members participate, and a secretariat, as a body 

with a permanent character, composed of international officials; - the organization has a budget, 

consisting of compulsory contributions of the member states, differentiated according to certain 

criteria. (Gabriela Chivu, Organizaţii interstatatele contemporane, Argonaut Press, Cluj-Napoca, 

2002, p. 14-15). 
12 Daniel Vignes, La participation d’entités non-étatiques a la Convention des Nations Unies sur 

le droit de la mer in Perspectives du droit de la mer a l’issue de la 3-e conférence des Nations 

Unies, Editions A. Pedone, Paris, 1984, p. 164. 
13 The International Seabed Authority exercises its competence in a determined spatial framework, 

known as the Area - the Area representing the seabed and ocean floor and subsoil thereof, beyond 

the limits of national jurisdiction. 
14 Art. 137, para. 2 of the United Nations Convention on the Law of the Sea: “All rights in the 

resources of the Area are vested in mankind as a whole, on whose behalf the Authority shall act.” 
15 Daniel Vignes, op. cit., p. 164. 
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series of organs of the International Seabed Authority are provided, following the 

model of traditional international organizations, but, at the same time, being con-

ferred the right to carry out, directly, exploitation activities in the international 

seabed area, in its structure also exists the Enterprise, a body through which it 

exercises such powers16.  

 

             2. Enterprise - the operational entity of the International Seabed Au-

thority 

 

The Enterprise is the operational entity of the International Seabed Au-

thority, authorized to carry out, directly, activities of exploration, exploitation of 

minerals extracted from the Area, as well as the transporting, processing and mar-

keting of minerals recovered17, in accordance with the provisions of the United 

Nations Convention on the Law of the Sea from 1982, the 1994 Agreement re-

lating to the implementation of Part XI of the Convention, the general policy 

established by the Assembly of the International Seabed Authority and the direc-

tives of the Council of the International Seabed Authority18. According to the 

provisions governing its legal status, the Enterprise has financial and technical 

resources, an organizational structure in order to fulfill its functions and has its 

own legal personality in relation to the Authority. The Enterprise has its principal 

place of business at the seat of the International Seabed Authority in Kingston, 

Jamaica. Regarding to the ways of exploring and exploiting the resources of the 

Area and materializing the principles that govern this space, and, implicitly, re-

garding to the opportunity of establishing an international Enterprise, many opin-

ions were expressed during the negotiations at the Third United Nations Confer-

ence on the Law of the Sea, due to the conflicting interests of the industrialized 

countries, in relation to those of developing states19, the establishment of an in-

ternational Enterprise with competences in terms of the exploitation of the min-

eral resources of the International Seabed Area has always been a subject that 

some industrialized countries, especially the USA and the United Kingdom of 

Great Britain, have disapproved, mainly because of the lack of profitability20.  

In order to eliminate this litigious issue, the obligation for the Enterprise 

to start its work in joint ventures21 and the renunciation of the financing of the 

                                                           
16 Art. 158, para. 2 of the United Nations Convention on the Law of the Sea. 
17 Art. 1, para. 1, Annex IV to the United Nations Convention on the Law of the Sea. 
18 Art. 170, para. 1 and 2 of the United Nations Convention on the Law of the Sea. 
19 Eric LeGresley, The Law of The Sea Convention (The document is available online at: https:// 

publications.gc.ca/Collection-R/LoPBdP/BP/bp322-e.htm, accessed on 17 November 2022). 
20 Valérie Game de Fontbrune, L’exploitation des ressources minérales des fonds marins, Editions 

A. Pedone, Paris, 1985, p. 29. 
21 Within the system designed for the Area, the Enterprise depends crucially on the States with the 

potential to carry out exploration and exploitation, because they are the ones who will use the results 

of their scientific research both to their own advantage and to that of the Enterprise (Jean Pierre 

Beurier ş.a., Droits maritimes, Dalloz, Paris, 2007, p. 127). 
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Enterprise's mining sites have made it possible to exclude this problem from the 

list of objections raised by the industrialized states. 

According to Section 2, paragraphs 1 and 2 of the Annex to the 1994 

Agreement relating to the implementation of Part XI of the United Nations Con-

vention on the Law of the Sea, the functions of the Enterprise, until the moment 

it becomes operational, will be performed by the Secretariat of the International 

Seabed Authority22, which is also empowered to study policies that could be ap-

plied to the Enterprise at various stages of its operations. It is significant that the 

Agreement from 1994 imposes the Enterprise to the same obligations as other 

enterprises that will be operate in the field of mining in the Area and removes the 

obligation of developed states to finance the Enterprise. 

The Enterprise is, however, designed, in the future, to carry out activities 

independently, as a mineral production and trading company23 and it will not be 

held liable for the acts of the International Seabed Authority and nor this for the 

Enterprise24. 

Thus, the launch of the Enterprise's activity will be set up in the form of 

joint ventures25, a provision which aligns the interests of developing countries 

with those of industrialized countries, the latter considering that, in this way, their 

interests related to the investments made in the Area are better protected26.  

In this context, it must be said that, in recent years, initiatives regarding 

the establishment of joint ventures with the Enterprise have begun to appear. So, 

in 2012, Nautilus Minerals Inc., a company registered in Canada, submitted to 

the Secretariat of the International Seabed Authority a proposal to negotiate to 

form a joint venture with the Enterprise for the purpose of carrying out activities 

in perimeters reserved to the Enterprise in the Clarion-Clipperton area27, but the 

Council of the International Seabed Authority considered it premature for the 

Enterprise to operate independently. Later, in 2019, the Polish Minister of the 

Environment expressed the interest of the Poland to enter into negotiations to 

form a joint venture with the Enterprise28. 

The functions of the Enterprise. According to Section 2, paragraph 1 

of the Annex to the 1994 Agreement relating to the implementation of Part XI of 

                                                           
22 Caitlyn L. Antrim, op. cit., p. 65. 
23 The Enterprise will not be able to sell its products at a lower price than the existing one on the 

international market (Jean Pierre Beurier et al., op. cit., p.127). 
24 Dumitra Popescu, Drept internaţional public, “Titu Maiorescu” University Press, Bucharest, 

2005, p. 138. 
25 Section 2, para. 2 of the Annex to the 1994 Agreement relating to the implementation of Part XI 

of the United Nations Convention on the Law of the Sea. 
26 David Hunter, James Salzman, Durwood Zaelke, International environmental Law and Policy, 

Foundation Press, New-York, 2002, p. 763. 
27 The document is available online at: https://www.isa.org.jm/news/nautilus-minerals-propose-

joint-venture-enterprise, accessed on 17 November 2022. 
28 The document is available online at: https://isa.org.jm/files/files/documents/poland.pdf, accessed 

on 17 November 2022. 
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the United Nations Convention on the Law of the Sea, the Enterprise functions 

are: monitoring and studying trends and developments in seabed resource exploi-

tation activities, especially by regularly analyzing the situation of the world mar-

ket of metals, metal prices, trends and perspectives in the field, evaluating the 

results of marine scientific research in relation to activities in the international 

seabed area, with particular emphasis on research on the environmental impact 

of activities in the international seabed area, the evaluation of available data on 

prospecting and exploration activities, in particular the criteria applicable to such 

activities, the evaluation of technological innovations relevant to activities in the 

international seabed area, in particular technologies relating to the protection and 

conservation of the marine environment, the evaluation of information and data 

relating to the sectors reserved to the Authority, assessment of joint venture ap-

proaches, studying management policies that can be applied to manage the En-

terprise at different stages of its operations. 

The Enterprise structure. The activity of the Enterprise is managed by 

a Governing Board and a Director-General. Also, in fulfilling the specific func-

tions, the governing bodies of the Enterprise are assisted by qualified staff, in 

accordance with the provisions of Article 4 of Annex IV to the United Nations 

Convention on the Law of the Sea. 

The Governing Board. The Governing Board is the governing body of 

the Enterprise, composed of 15 members, elected by the Assembly, respecting 

the criteria of competence and qualification, as well as the principle of geograph-

ical distribution29, elected for a term of 4 years, with the possibility of re-elec-

tion30.  The provisions of Annex IV to the United Nations Convention on the Law 

of the Sea specify that the members of the Board shall act in their own capacity, 

prohibiting them from seeking or accepting instructions from any government or 

from any other source31. For their work within the Governing Board, its members 

will receive remuneration from the funds of the Enterprise, the amount of which 

will be fixed by the Assembly on the recommendation of the Council of Interna-

tional Seabed Authority32. Regarding the decision-making within the Governing 

Board, art. 5, paragraph 8 of Annex IV to the 1982 Convention stipulates that all 

matters before the Board shall be decided by a majority of its members, each 

member having one vote and two thirds of the members of the Governing Board 

constitute a quorum. If a member has a conflict of interest on a matter before the 

Governing Board, he shall refrain from voting on that matter. The Enterprise will 

                                                           
29 Unlike the existing situation in the case of the Committees of the Council of the Authority, with 

regard to the Enterprise there is no expressly stipulated obligation to represent states with special 

interests. 
30 If the office of a member of the Governing Board becomes vacant, the Assembly shall, in 

accordance with article 160, paragraph 2(c) and article 5, paragraph 3 of Annex IV to the United 

Nations Convention on the Law of the Sea, elect a new member for the remainder of his 

predecessor's term. 
31 Article 5, paragraph 4 of Annex IV to the United Nations Convention on the Law of the Sea. 
32 Article 5, paragraph 5 of Annex IV to the United Nations Convention on the Law of the Sea. 
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not interfere in the political affairs of any State Party, will not allow itself to be 

influenced in its decisions by the political character of the State Party concerned 

and only commercial considerations will be relevant to its decisions33. In accord-

ance with the provisions of Article 5 paragraph 6 of Annex IV to the 1982 Con-

vention, the Governing Board will normally function at the principal office of the 

Enterprise and will meet as often as the business of the Enterprise may require. 

The functions of the Governing Board concern: administrative-organizational as-

pects34, technical-productive aspects35, financial aspects36, operational aspects37. 

The Director-General of the Enterprise. The Director-General is the gen-

eral representative of the Enterprise and its chief administrator38. Its duties are 

related to the organization, administration, appointment and dismissal of staff. 

Without being a member of the Governing Board, he has the right to participate 

in the meetings of this body, but without having the right to vote. He can also 

attend, without the right to vote, in the meetings of the Assembly and the Council, 

when these bodies examine issues concerning the Enterprise39. The Director-

General of the Enterprise is elected by the Assembly of the International Seabed 

Authority, upon the recommendation of the Authority's Council, from a list of 

candidates proposed by the Governing Board, for a term of 5 years with the pos-

sibility of re-election40. The criterion of geographical distribution in the election 

of the Director-General is followed this time as well. The Director-General has 

obligations of the type specific to the Secretary General and the staff of the Inter-

national Seabed Authority regarding the prohibition of holding any financial in-

                                                           
33 Article 12, paragraph 7 of Annex IV to the United Nations Convention on the Law of the Sea. 
34 The category of administrative-organizational functions includes, for example: the election of 

the president from among its members, the adoption of its internal regulations, presentation of an 

annual report to the Authority Council, presentation to the Authority Council, for approval by the 

Assembly, of draft rules regarding the organization, administration, appointment and dismissal of 

the Enterprise's staff. 
35 The category of technical-productive functions include, for example: the elaboration and 

submission to the Authority Council of work plans related to the Enterprise's activities, the 

preparation and presentation to the Council of production authorization requests, the authorization 

of negotiations related to the acquisition of technologies, the establishment of conditions and 

modalities, as well as the authorization of negotiations for participation in joint ventures and other 

forms of joint venture agreements. 
36 In the financial area, the functions are appropriate to the field and concern: approving the annual 

budget of the Enterprise, the contracting of loans and the provision of guarantees and other 

insurance means, submitting recommendations to the Assembly of the Authority regarding the part 

of the income of the Enterprise that must be kept for the constitution of reserves, according to Art. 

160 para. 2(f) and Art. 10 of Annex IV to the 1982 Convention. 
37 Operationally, the Governing Board also has the right to decide on legal actions, agreements, 

transactions and other matters in accordance with the United Nations Convention on the Law of 

the Sea. 
38 Raluca Miga Beşteliu, op. cit., p. 242. 
39 Article 7, para. 2 of Annex IV to the 1982 Convention. 
40 Article 7, para. 1 of Annex IV to the 1982 Convention. 
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terest in any of the exploration and exploitation activities carried out in the inter-

national seabed area, as well as the non-disclosure of any industrial secret or any 

information that constitutes the intellectual property of the Enterprise, known 

during the exercise of his functions41. 

The Enterprise’s staff - selection and operating criteria. According to 

article 7, paragraph 3 of Annex IV to the United Nations Convention on the Law 

of the Sea, the paramount consideration in the recruitment and employment of 

the staff and in the determination of their conditions of service is the necessity of 

securing the highest standards of efficiency and of technical competence. Also, 

due regard will be paid to the importance of recruiting the staff on an equitable 

geographical basis. They must refrain from any action which might reflect on 

their position as international officials of the Enterprise responsible only to the 

Enterprise. Each State Party undertakes to respect the exclusively international 

character of the responsibilities of the staff and not to seek to influence them in 

the discharge of their responsibilities. In the performance of their duties the staff 

cannot seek or receive instructions from any government or from any other source 

external to the International Seabed Authority42. 

The Enterprise's financial resources. According to paragraph 1 of art. 

11 of Annex IV to the United Nations Convention on the Law of the Sea, the 

funds of the Enterprise include: amounts received from the International Seabed 

Authority in accordance with article 173, paragraph 2 (b) of United Nations Con-

vention on the Law of the Sea, voluntary contributions made by States Parties for 

the purpose of financing activities of the Enterprise, amounts borrowed by the 

Enterprise in accordance with paragraphs 2 and 3 of Annex IV to the United Na-

tions Convention on the Law of the Sea43, the income of the Enterprise from its 

operations, other funds made available to the Enterprise to enable it to commence 

operations as soon as possible and to carry out its functions. 

Legal status, privileges and immunities concerning the Enterprise 

and its assets. The Enterprise has its own legal capacity, in relation to the Inter-

national Seabed Authority, mainly, it is having the possibility to enter into con-

tracts and co-ownership or other agreements, including agreements with states or 

international organizations, to acquire, lease, own and dispose of movable and 

immovable property and to be a party to legal proceedings44.  

It also enjoys the privileges and immunities necessary to carry out the 

activities assigned to it by the United Nations Convention on the Law of the Sea 

and the 1994 Agreement relating to the implementation of Part XI of the United 

                                                           
41 Article 7, para. 3, 4 of Annex IV to the 1982 Convention. 
42 Article 7, para. 4 of Annex IV to the 1982 Convention. 
43 Unlike the Authority, which, according to the provisions of Sect. 1, par. 14 of the Annex to the 

1994 Agreement relating to the implementation of Part XI of the United Nations Convention on 

The Law of the Sea, not exercise the power referred to in article 174, paragraph 1, of the 

Convention, to borrow funds to finance its administrative budget, The Agreement does not establish 

such a prohibition regarding the Enterprise. 
44 Article 13, para. 2 of Annex IV to the 1982 Convention. 
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Nations Convention on The Law of the Sea. Thus, in the territory of States Par-

ties, the Enterprise shall be accorded the status, immunities and privileges set 

forth in Annex IV of the United Nations Convention on the Law of the Sea.  

The Enterprise can only be prosecuted before a competent court of a State 

Party in the territory of which it has an office or facilities, has appointed an agent 

for the purpose of conducting judicial business, has entered into a contract for 

goods and services, has issued securities, is engaged in any form of commercial 

activity45. 

The property and assets of the Enterprise, wherever located and by 

whomsoever held, will be immune from all forms of seizure, attachment or exe-

cution before the delivery of final judgment against the Enterprise46. At the same 

time, based on the provisions of article 13, paragraph 4 (a) from Annex IV to the 

United Nations Convention on the Law of the Sea, these assets will be immune 

from requisition, confiscation, expropriation or any other form of seizure by ex-

ecutive or legislative action. The provisions of Annex IV to the United Nations 

Convention on the Law of the Sea also stipulate that these assets will be free from 

discriminatory restrictions, regulations, controls and moratoria of any nature. 

States Parties shall ensure that the Enterprise enjoys all rights, privileges and im-

munities accorded by them to entities conducting commercial activities in their 

territories on no less favorable a basis than that on which they are accorded to 

entities engaged in similar commercial activities47. The Enterprise will negotiate 

with the host countries in which its offices and facilities are located for exemption 

from direct and indirect taxation. However, the Enterprise and its staff must also 

comply with the laws and regulations of the states or territories in which the En-

terprise or its staff will carry out industrial, commercial or other activities48. 

The Enterprise's relationship with the International Seabed Author-

ity. Since the Enterprise is an organ of the Authority, it will act in accordance 

with the provisions of the United Nations Convention on the Law of the Sea, the 

rules, regulations and procedures of the International Seabed Authority, and the 

general policy established by the Assembly of the Authority in collaboration with 

the Council of the same international body and will comply with the directives 

of the Council and will be subject to its control49. At the same time, the provisions 

of article 2 paragraphs 2 and 3 of Annex IV to the United Nations Convention on 

the Law of the Sea, the Enterprise enjoys autonomy in the conduct of its opera-

tions and nothing of this Convention shall make the Enterprise liable for the acts 

                                                           
45 Article 13, para. 3 (a) of Annex IV to the 1982 Convention. 
46 Article 13, para. 3 (b) of Annex IV to the 1982 Convention. 
47 Article 13, para. 3 (d) of Annex IV to the 1982 Convention. 
48 Article 13, para. 3 (c) of Annex IV to the 1982 Convention. 
49 Art. 170, para. 2 of the United Nations Convention on the Law of the Sea corroborated with art. 

2, para. 1 of Annex IV to the United Nations Convention on the Law of the Sea. 
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or obligations of the Authority or make the Authority liable50 for the acts or ob-

ligations of the Enterprise51. Having a legal personality distinct from that of the 

International Seabed Authority, it will be able to conclude contracts and joint 

venture agreements, as well as other agreements with states or international or-

ganizations, and it will be able to stand in court separately from the International 

Seabed Authority. 

 

3. Conclusions 
 

The establishment of an international Enterprise empowered to exploit 

the mineral resources of seabed area beyond national jurisdiction was the subject 

of many controversies during the negotiations of the Third United Nations Con-

ference on the Law of the Sea, the objections raised by some states, in addition 

to the purely conceptual and ideological aspect, always bringing into question the 

absence of economic justification52 for an international enterprise. On the other 

hand, it was also argued that such an enterprise would have benefited from certain 

advantages not granted to national enterprises53, such as the obligation to transfer 

technology and, in particular, the financing of a mining site by the States Parties. 

In order to overcome these objections, the idea of compulsion the Enterprise to 

start its work in joint ventures and the renunciation of the financing of a mining 

site of the Enterprise54 provided solutions to this contentious issue and in the fu-

ture, the Enterprise will operate independently, as a mineral production and trad-

ing company55. 

Although, at this moment, it is still not possible to talk about the opera-

tionalization of the Enterprise, due to the legal, technical and financial implica-

tions that this aspect implies, the Enterprise is a unique entity in the history of 

                                                           
50 By virtue of their legal personality, international organizations are liable for failure to fulfill their 

international obligations in accordance with their statutes and other international documents to 

which they are contracting parties (Gabriela Chivu, op. cit., p. 36). 
51 Art. 3 of Annex IV to the United Nations Convention on the Law of the Sea also provides that 

no member of the Authority will be liable for the acts or obligations of the Enterprise for the simple 

fact of being a member. 
52 David Ruzié, Droit international public, 15-e edition, Dalloz, Paris, 1998, p. 145. 
53 Industrialised states have argued that, according to the United Nations Convention on the Law 

of the Sea, a system of discriminatory privileges has been created against private mining 

companies, parties to the so-called "parallel arrangement" for the exploration and exploitation of 

the resources of the international seabed area. Thus, private mining companies only had the option 

of entering into joint ventures if they wanted to exploit the resources of the international seabed 

area. This not only did not allow the US direct access to the exploitation of the resources of the 

international seabed area through its private mining companies, because the private access system 

was uncompetitive, but according to some fears, the Enterprise could establish a real monopoly on 

the resources of the Area. (Lori F. Damrosch, Louis Henkin, Richard Crawford Pugh, Oscar 

Schachter, Hans Smit, International Law, Cases and Materials, 4th ed., American Casebook Serie, 

West Group, St. Paul, Minn, 2001, p. 1470). 
54 Valérie Game de Fontbrune, op. cit., p. 17. 
55 Dumitra Popescu, op. cit., 2005, p. 147. 
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international cooperation, both an organ of an international organization, but, in 

at the same time, the first international commercial exploitation entity, designed 

to carry out mining activities in the international seabed area, the so-called su-

pranational mining company, the commercial arm of the International Seabed 

Authority or international public mining operator56, being the key mechanism 

through which developing States can participate directly in activities in the inter-

national seabed area and maximize the benefits derived from the exploitation of 

the resources of this maritime space57. At the same time, the legal regime estab-

lished for it allows the assessment that, at the time of operationalization, the En-

terprise will be a true industrial and commercial public service on a global scale, 

which it is possible to allow the International Seabed Authority to practice vari-

ous forms of economic interventionism on an international level58. 

The way how the Enterprise is designed (the first international public 

organization of its kind) and its competences constitute an original contribution 

to the development of the Law of International Organizations59, but the true esti-

mation of its value will be seen once its operationalization. 
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 Abstract 

 Jurisdiction is the ability established by law in favor of an authority to resolve 

a particular dispute that arises between two or more subjects of law. Outside the courts, 

the settlement of disputes can be carried out by several jurisdictions, some national and 

others carried out by bodies with jurisdictional powers, this solution being imposed by 

the specialization of certain disputes but also by the relief of the courts. 
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 1. Introduction 

 

The general jurisdiction of the courts refers to the possibility of the Ro-

manian courts to resolve a dispute that has been referred to a Romanian court. 

The article aims to analyze the categories of disputes that can be resolved by the 

Romanian courts in case the initiated civil process has at least one element of 

foreignness that is related to another state of the European Union and will analyze 

whether the Romanian’s court decisions are legal or can be struck by absolute 

nullity. 

In the case of a dispute that has an element of foreignness, we have in 

mind 3 situations, the situation of the Romanian courts' jurisdiction to resolve the 

dispute, the jurisdiction of a court from another member state of the European 

Union, or that of a state outside the European Union. 

 

 2. Matters relating to jurisdiction between the Member States of the 

European Union 

 

At EU level, there are specific mechanisms for regulating jurisdiction, 

recognition and enforcement of judgments in civil matters, with an easy frame-

work for a judgment given in one Member State of the European Union to be 

recognized in another Member State without any special verification in a certain 
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procedures, the purpose of the mechanism being to suppress any national provi-

sion that would lead to disparities between different legislations and to the hin-

drance of good relations for the development and functioning of a single and free 

market. 

By the Regulation of the European Commission no. 44/2001 of 22 De-

cember 20002 laid down rules of jurisdiction to be taken into account by national 

courts when settling a dispute in the territory of a Member State of the European 

Union, when the defendant resides in the territory of another Member State of 

the Union before which the process is carried out, when the process concerns 

special competences in contractual matters, in matters of maintenance obliga-

tions, in matters of liability for offenses and cvasi-offenses, in matters of insur-

ance, employment contracts or contracts concluded by consumers. 

By way of exception to these rules, "in civil disputes with elements of 

extraneousness, if, in matters having as their rights freely available under Roma-

nian law, the parties have validly agreed the jurisdiction of the Romanian courts 

to adjudicate current or possible disputes regarding such rights, the Romanian 

courts are the only ones competent. Unless otherwise provided by law, the Ro-

manian court before which the defendant is summoned remains competent to ad-

judicate the application, if the defendant appears before the court and makes de-

fenses on the merits, without invoking the exception of incompetence, at the lat-

est until at the end of the investigation of the trial before the first instance. In the 

two mentioned situations, the notified Romanian court can reject the request, 

when from all the circumstances it results that the litigation does not present any 

significant connection with Romania (art. 1067 of the new Code of Civil Proce-

dure).”3 

 

 3. General Rule in determination of the power to settle disputes with 

an element of foreignness in another Member State of the European Union   
 

According to art. 2 of the European Commission Regulation no. 44/2001 

of 22 December 2000, the general rule states that persons residing in the territory 

of a State member, with the exceptions mentioned in the Regulation, are sued in 

the national court of the State where they reside, regardless of their nationality. 

The regulation, through article 2, thus clarifies the possible situations that 

may arise in the situation where the judicial investigation shows that at the time 

of the court's investiture, the defendant no longer lived in the state where the trial 

is taking place. Not often, in Romanian practice, the courts, ex officio, or the 

defendants' lawyers or curators have rightly invoked the exception of the general 

                                                           
2 Council Regulation No. 44/2001 of 22 December 2000 on jurisdiction and the recognition and 

enforcement of judgments in civil and commercial matters was published in the Official Journal of 

the European Communities of 16.1.2001. 
3 https://e-justice.europa.eu/content_jurisdiction-85-ro-maximizeMS_EJN-ro.do?member=1, 

consulted on 1.10.2022. 
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incompetence of the attempts to resolve the dispute in relation to the fact that the 

defendant resides in another state at date of filing the action. It is true that the 

plaintiff has few real means of finding out the legal domicile of a person before 

the trial, and that it is usually based only on the documents which led to the liti-

gation where the possible address of the opposing party is entered, but nothing 

can guarantees that no changes have taken place in the defendant's domicile since 

the date of the litigation and until the date of the trial. We appreciate that the 

domicile of a natural person is difficult to find as long as he enjoys at European 

level the protection of the General Regulation on the protection of personal data4 

and of art. 8 of the Charter of Fundamental Rights of the European Union, a fun-

damental legal instrument of the European Union.  

The domicile of a natural person can be found only after the start of the 

trial, because a legitimate interest in finding it must be justified, and in these 

circumstances the judge of the case can assess whether the defendant's right to 

defense is respected. However, in this premise, when the defendant's domicile 

after the trial is established, it is found that he does not reside permanently in the 

territory of the state settling the case, the exception of the general incompetence 

of the court should be admitted and thus resolving the case by rejecting the ap-

plication. summons as inadmissible. The inconvenience that arises, without the 

will of the defendant who cannot find out that the defendant has changed his 

domicile in another state of the European Union, is related to the expenses in-

curred, to the fact of paying the stamp duty with the introduction of the applica-

tion to be able to recover even in part, as well as the payment of a lawyer's fee 

related to the settlement of a dispute before a court in that state. 

 

 4. Determining the power to settle disputes with an element of for-

eignness in another Member State of the European Union - alternative ju-

risdiction 

 

1. Article no. 5 of the European Commission Regulation no. 44/2001 of 

22 December 2000 provides for an alternative jurisdiction in contractual matters, 

so that a person residing in a Member State other than that in which the dispute 

is brought may be sued in the State where the obligation has been enforced or is 

to be sued to perform the contractual obligation which is the subject of the dis-

pute. The Regulation establishes that in the absence of a contrary stipulation, the 

place of performance of the contractual obligation means, in the case of sale of 

goods or performance of services, the state where the goods where the services 

were provided or were to be provided were delivered or were to be delivered.5 

2. In the matter of maintenance obligations, alternative jurisdiction may 

be established for the courts of the place where the creditor of the maintenance 
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obligation resides or has his habitual residence. 

3. In addition to the courts of the place of residence of the defendant, in 

criminal and quasi-criminal matters, the defendant may also be summoned before 

the courts of the place where the harmful event occurred or is to occur, and in the 

event that the action reparation of the damage is caused by a crime, the court that 

judges the criminal action is also competent, even if according to the national 

law, the settlement of the civil side would be the exclusive competence of a civil 

court. 

4. The same rules derogating from art. 2 of the European Commission 

Regulation no. 44/2001 of 22 December 2000 also provides that, in addition to 

the court of the State of residence of the defendant, the courts of the State where 

the branch, agency or unit challenge to their exploitation. 

In accordance with art. 6 of the Regulation of the European Commission 

no. 44/2001 of 22 December 2000, in a situation of passive co-participation, 

when there are several defendants residing in different Member States of the Eu-

ropean Union, the summons may be filed in the court of the state where a defend-

ant resides for so long as long as there is a connection between them and contra-

dictory judgments are avoided if the claims made and resulting from the same 

legal relationship were judged separately. 

In the event that incidental claims are made in a trial, jurisdiction may 

revert to the trial court. We consider in this situation, the premised case in which 

an intervener or a defendant who files a counterclaim has his domicile in a state 

other than the one in which the dispute is tried, in which case the general compe-

tence to settle the dispute belongs to the court that judges the main request6. 

In the situation of a procedural incident that requires the connection of 

two cases, in art. 6 para. 4 of the Regulation of the European Commission no. 

44/2001 of 22 December 2000 provides that, in contractual matters, if the action 

may be brought in connection with an action in respect of real property rights 

against the same defendant, the general jurisdiction to settle the dispute may be 

exercised by find out the property. 

If the object of the process is in the field of insurance, and if the injured 

person and not the insurer have the quality of claimant, the competence to solve 

such processes may belong to the courts of the insurer, the courts of the benefi-

ciary of the insurance policy when he is the claimant, and in the case of co-insur-

ance they may settle the courts of the Member State seised of the action brought 

against the leading insurer. Of course, if the insurer is not based in a Member 

State of the European Union, but it has a dismemberment in one of the states 

(branch, agency, etc.) if it is a dispute regarding the operation of the branch/ 

agency under the law it is considered that the seat of the insurer is also in that 
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state and the courts of that state may settle such lawsuits7. If the insurance con-

cerns civil liability or property insurance, the insured party may bring an action 

before the courts where the harmful event occurred, but an insurer may bring an 

action only before the courts of the Member State in whose territory the defendant 

is domiciled. the policyholder, the insured or the beneficiary, unless the insurer 

makes a counterclaim. 

In the matter of consumer protection, in Regulation no. 44/2001 there are 

similar provisions on insurance in the sense that they can resolve disputes and 

courts in the Member State where the consumer is domiciled, but lawsuits against 

the consumer are within the jurisdiction of the courts where the consumer is dom-

iciled except the situation in which a counterclaim is formulated, in which case 

the competence also rests with the court that judges the main request. 

With regard to labor disputes resulting from non-compliance with the 

individual employment contract, if the process is brought by the employer, then 

the dispute will be resolved by the national court from the employee's domicile, 

but if the employee is a plaintiff then there are several possibilities: 

a) where the employer is not established in a Member State of the Euro-

pean Union but has a dismemberment, then the dispute may be settled immedi-

ately by the Member State in which the dismemberment is located; 

b) where the employee is domiciled in a Member State, then the courts 

of that State shall have general jurisdiction; 

c) where the employee has habitually pursued his activity in a Member 

State, or the enterprise in which he has pursued his activity is situated in a Mem-

ber State, then the courts of that State are generally competent. 
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Abstract 

The present study aims to present the peculiarities of invoking unfair terms in 

the conditions in which the contract becomes an enforceable title and the consumer ac-

quires the status of a foreclosed debtor. In such a circumstance, different institutions of 

substantive and procedural law both become incidents, without, however, being a full 

timing. Moreover, certain inconsistencies are felt throughout the legal context in the light 

of the case-law of the Court of Justice of the European Union and the principle of the 

priority application of European law. As a result, without exhausting the subject, the 

present research analyzes the specifics of the incidental sanction in the case of finding 

the unfairness of the contract terms both depending on the evolution of the national leg-

islation specific to the challenge to enforcement and through references to the recent 

judgments of the CJEU.    

 

Keywords: objection to enforcement, consumer, unfair terms, admissibility, bail. 

 

JEL Classification: K33, K41 

 

 

 1. Introduction - unfair terms, general notions    

  

The common law in the matter of unfair terms is represented by Law no. 

193/2000 on unfair terms in contracts concluded between professionals and con-

sumers, where the principles of contractual relations between professionals and 

consumers are mentioned.2 Thus, article 1 of the aforementioned normative act 

provides that "(1) Any contract concluded between professionals and consumers 

for the sale of goods or the provision of services shall contain clear, unequivocal 

contractual clauses for the understanding of which no specialized knowledge is 
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required.34 (2) In case of doubt over the interpretation of contract terms, they will 

be interpreted in favour of the consumer. (3) It is forbidden for professionals to 

stipulate unfair terms in contracts concluded with consumers."  

 The provisions of the Law no. 193/2000 is detailed not only as regards 

the definition of certain concepts used, such as the scope of the contractual rela-

tions to which they apply or the subjects of law envisaged, but even include an 

illustrative list of the contractual provisions considered to be abusive.5 However, 

the legislature is evasive as regards the substantive law penalty that occurs if the 

unfairness of a contract term is observed, combining in practice several legal in-

stitutions. Thus, in art. 6 of Law no. 193/2000 states that 'those terms which will 

be found to be unfair will not have an effect on the consumer' will not have an 

effect on the consumer's consent' and only if, after the deletion of those terms, 

the legal relationship can continue. This would result in an effect similar to that 

produced by partial nullity, according to art. 1254 para. 1 in conjunction with 

article 1255 para. 1 and para. 2 Civil Code. 

 However, in article 7 of Law no. 193/2000 the legislature refers to an-

other legal institution, noting that 'in so far as the contract can no longer produce 

its effects after the removal of terms deemed unfair, the consumer is entitled to 

request the termination of the contract and may also seek damages, where appro-

priate'. However, termination is a civil law sanction distinct from nullity, inter-

vening in the event of non-performance, as a rule of culpability, of a bilateral 

contract with successive performance, consisting in the termination of the effects 

of the contract only for the future6. Moreover, having regard to the provisions of 

article 1549 para. 1 and para. 3, as well as art. 1554 para. 3 of the Civil Code, it 

is noted not only the synalagmatic nature of the contract in which the penalty of 

termination may occur, but also the fact that only the creditor can resort to this 

remedy, being the only one entitled to invoke the termination of the contract, 

                                                           
3 Although art. 3 para. 2 and para. 3 Cod civil outlines from the very beginning the content of the 

notion of professional, probably for the exact clarification of the scope of the provisions of Law 

no. 193/2000, the legislator understood to provide an official definition, meaning that art. 2 para. 2 

of that legislative act provides that "a professional shall mean any authorized natural or legal person 

who, by virtue of a contract falling within the scope of this Law, is acting in the course of his trade, 

industrial or production, craft or profession, as well as any person acting for the same purpose in 

his name or on his behalf". 
4 The concept of "consumer" is formally explained in Article 2 para. 1 of Law no. 193/2000, where 

it is stated that "the consumer means any natural person or group of natural persons incorporated 

in associations who, under a contract falling within the scope of this Law, are acting for purposes 

outside his trade, industrial or production, craft or liberal activity". 
5 See Court of Justice of the European Union, judgment of 30.04.2014 in Case C-26/13 A. Kásler 

v. OTP Jelzálogbank Zrt, available at: http://curia.europa.eu/juris/document/document.jsf?docid= 

151524&doclang=RO. 
6 G. Boroi, C. A. Anghelescu, Curs de drept civil. Partea generală, Ed. Hamangiu, Bucharest, 

2012, p. 240. 
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neither the debtor nor, possibly, the judge having this right7. This could be applied 

to unfair terms in certain bilateral contracts concluded by consumers with profes-

sionals (such as a contractor contract, a legal aid contract, etc.) where, at least 

one of the parties, assumes an obligation with successive performance.8 On the 

other hand, the credit agreement (being a consumer loan) is not a bilateral con-

tract, but a unilateral one, the obligations being solely for the borrower to repay 

the amount of money or the borrowed goods (fungible and consumable), together 

with the intended accessories.9 Even if it is accepted10 that, even in that situation, 

the termination of the contract could occur under the terms of ordinary law, it 

must nevertheless be observed that that penalty is entailed by the culpable non-

performance of the obligations by the borrower (debtor), obviously only because 

of the lender's (creditor)'s expression of will to do so.11 As such, in all cases, it is 

the creditor who is entitled to request the termination of the contract, and not the 

debtor, as provided for in article 7 of Law no. 193/2000.  

 We consider that the above-mentioned legal text includes an impermis-

sible confusion between the institution of nullity and that of termination, in reality 

the "termination" about which art. 7 of Law no. 193/2000 is merely an effect of 

nullity in the form of the abolition of the legal act under consideration. The dis-

crepancy is all the more obvious as the termination takes effect only for the future 

according to art. 1554 para. 3 of Civil Code, or from the content of art. 7 of Law 

no. 193/2000 we understand that, in concrete terms, the question arises of the 

retroactive termination of the contract, identical to the provision provided by art. 

1254 para. 1 of Civil Code. Moreover, the norm contained in article 7 of Law no. 

193/2000 is inaccurate by reference to the penalty of termination and for another 

reason: nullity occurs for cases existing at the time of the conclusion of the con-

tract, even from that moment the legal provisions required for the valid conclu-

sion of the legal act have been violated, while the termination is attracted by a 

cause subsequent to the conclusion of the contract, having its origin in non-per-

formance, usually culpable, of the correlative obligation of the contracting party. 

Thus, in the case of the lender, it can be understood that termination is to be 

invoked if the borrower does not fulfil his obligation to repay, on the other hand, 

in the case of the debtor, he would have nothing to do with non-performance, 

                                                           
7 See, in this regard, L. Pop, I. F. Popa, S. I. Vidu, Tratat elementar de drept civil. Obligațiile, Ed. 

Universul Juridic, Bucharest, 2012, p. 283. 
8 It is thus observed that, in such a situation, the contract may be regarded as having successive 

performance even where at least the obligation of one of the parties involves services spread over 

a certain period of time, Ibid, p. 85. 
9 G. Boroi, C. A. Anghelescu, op. cit., p. 111. 
10 F. Moțiu, Contractele speciale în Noul Cod civil, Ed. Universul Juridic, Bucharest, 2011, p. 299. 
11 We mention on this occasion that, in practice, in case of non-performance of the borrower's 

obligation to repay the loan according to the installments and maturities stipulated in the credit 

agreement, the lender resorts to the remedy provided for in Article 1417 para. 3 and art. 1418 Civil 

Code, meaning that the anticipated chargeability of the entire debt will be declared as a result of 

the debtor's (debtor)'s disqualification from the terms of repayment of the loan. 
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since the creditor no longer has, in theory, any obligation to him. In practice, the 

criticism of unfair terms does not concern the possible culpable non-performance 

of the contract, but its invalid conclusion itself, by breaching the conditions of 

validity of the contract at the very moment of its conclusion.12 

 In relation to the above, we consider regrettable the reference made in 

article 7 of Law no. 193/2000 at the institution of termination, since, in my view, 

it is clear that the penalty for such situations is the nullity of the unfair terms and, 

where appropriate, of the contract itself. Moreover, art. 12 para. 4 of Law no. 

193/2000 provides that 'the provisions of para. Paragraphs 1 to 3 shall be without 

prejudice to the right of the consumer who is opposed to an accession contract 

containing unfair terms to invoke the nullity of the term by way of action or by 

way of exception, in accordance with the law'. Thus, in addition to the procedure 

laid down in article 12 para. 1-3 of Law no. 193/2000, the consumer may plead, 

directly and personally, that the unfair term is invalid. Therefore, by means of 

this legal provision, I note that the legislature considers unfair terms to be a 

breach of the conditions required by law for the valid conclusion of the contract 

between the seller and the consumer, penalising that conduct with the nullity of 

the unfair term.  

 As regards the type of nullity that occurs, namely if we are in the pres-

ence of a relative or, on the contrary, absolute nullity, article 1252 of the Civil 

Code would lead to the conclusion of a relative nullity, given that the nature of 

the nullity is not determined, nor does it appear unyieldingly from the law that 

the provisions thus established would protect a general interest, thus protecting 

the interest of the consumer. This opinion was also supported by a part of the 

literature.13 However, I shall not adhere to that classification of the legal nature 

of the nullity of unfair terms, taking the view that the penalty which intervenes is 

absolute nullity in the light of the following arguments: first, the Court of Justice 

of the European Union has stated that, when it considers a contract term to be 

unfair,14 the national court is required not to apply it,  unless the consumer ob-

jects. Moreover, it is stated in the same judgment that, in cases where the national 

                                                           
12 Some authors have argued in favor of sanctioning the nullity of the additional acts concluded to 

the credit agreements in application of the provisions of the Government Emergency Ordinance no. 

50/2010 which aimed to remedy the credit agreements in progress in order to eliminate the unfair 

terms. It has been argued that the banking institutions snatched the consumer's consent through 

fraud when it falsely represented the extent of the contractual obligations or omitted these aspects. 

See, to that effect, R. Miron, The consent vice in addendums to bank consumer contracts inforcing 

the dispositions of emergency ordinance 50/2010 in „Curentul Juridic”, year XXII, no. 3/2019, pp. 

66-75. 
13 N. Popescu, Clauzele abuzive din contractele încheiate între comercianți și consumatori in 

„Revista de Drept comercial”, no. 2/2005, p. 47; A. M. L. Zaharia, Clauzele abuzive în contractele 

încheiate de consumatori in „Forumul Judecătorilor”, no. 3/2009, p. 67; A. J. Goicovici, Creditele 

pentru consum și investiții imobiliare. Comentarii și explicații, Ed. C. H. Beck, Bucharest, 2014, 

p. 128. 
14 Court of Justice of the European Union, judgment of 04.06.2009 in Case C-243/08 Pannon GSM 

Zrt. v. Erzsébet Sustikné Győrfi, available at: http://curia.europa.eu/juris/document/document.jsf? 
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court has the power, under national procedural rules, to annul of its own motion 

a term contrary to public policy or to a mandatory legal provision the content of 

which justifies that penalty, the court will also have to annul of its own motion a 

contractual term the unfairness of which it has established in the light of the cri-

teria laid down in the Directive.15 

It follows that the court is required to invoke compulsorily the unfairness 

of a contractual term, a circumstance which falls within the legal regime of abso-

lute nullity, according to art. 1247 para. 3 Civil Code, being the diametrically 

opposed thesis to the regime of relative nullity, where the court does not have 

this prerogative, as provided by art. 1248 para. 3 Civil Code. It is also noted that 

the judgment of the Court of Justice of the European Union assimilates the an-

nulment by the national court of the unfair contract term with the conditions un-

der which the same court has the power to annul of its own motion a term contrary 

to public policy.16 It follows from that fact that, in the view of the Court of Justice 

of the European Union, unfair terms are contrary to public policy, which is why 

the interest protected is a general interest. As a result, the legal regime thus drawn 

falls within the specificity of absolute nullity, according to art. 1247 para. 1 Civil 

Code. 

Moreover, the practice of the High Court of Cassation and Justice is also 

in the same sense, bearing in mind that 'the purpose of finding the unfairness of 

certain terms is equivalent to17 a finding that they are absolutely invalid, with the 

result that, correctly, the court of first instance has given effectiveness to the prin-

ciple that quod nullum est, nullum producit effectum, ordering justly the restitu-

tion of the benefits/amounts received as risk commission'. In the same sense, a 

part of the specialized literature was expressed, observing that, in concrete terms, 

the sanction that intervenes in the hypothesis of finding the unfairness of a con-

tractual term is absolute nullity, not relative nullity.18 

                                                           
text=&docid=74812&pageIn-

dex=0&doclang=RO&mode=lst&dir=&occ=first&part=1&cid=2914284. For an explanation of 

the principle of the primacy of European law from the perspective of national constitutional regu-

lation, see N. Ploeșteanu, R. Miron, Supremacy of Eurpean Law and possible judicial remedies in 

regard to the issue of Romanias Accession to the Schengen Area, in „Curentul Juridic”, year XVII, 

no. 1/2014, pp. 13-25. 
15 Here is considered Council Directive 93/13/EEC of 05.04.1993 on unfair terms in consumer 

contracts, published in the Official Journal of the European Union no. L 95 of 21.04.1993. 
16 Court of Justice of the European Union, judgment of 04.06.2009 in Case C-243/08 Pannon GSM 

Zrt. v. Erzsébet Sustikné Győrfi, cited above. 
17 High Court of Cassation and Justice, Civil Section II, Decision no. 992/2014, available at: https:// 

legeaz.net/spete-civil-iccj-2014/decizia-992-2014. 
18 L. Mihali-Viorescu, Clauzele abuzive în contractele de credit, Ed. Hamangiu, Bucharest, 2015, 

p. 119; N. H. Țiț, Posibilitatea invocării pe calea contestației la executare a caracterului abuziv al 

clauzelor cuprinse în contractul încheiat între creditor și debitor și care, potrivit legii, constituie 

titlu executoriu in E. Oprina, V. Bozeșan (coord.), Executarea silită – dificultăți și soluții practice, 

vol. 1, Ed. Universul Juridic, Bucharest, 2016, p. 415.     



Building an Adapted Business Law                                                                              347 
 

 

In addition to these, I find it useful to mention that having identified ab-

solute nullity as the coercion that manifests itself in the event of a view to ob-

serving the unfairness of contract terms, the entire legal regime of that legal in-

stitution will be applicable accordingly, including in terms of the extinctive im-

prescriptibility of the right to invoke absolute nullity by way of action. 

 

 2. The specifics of unfair terms in the context of the challenge to en-

forcement 

 

2.1.The situation prior to the application of Law no. 310/2018 

 

According to the national law (prior to the amendments made by the 

Emergency Ordinance of the Government no. 58/2022), the invocation of the un-

fairness of the contractual terms by way of consolidation at enforcement was 

subject to the same conditions provided for the formulation of any ground of ab-

solute nullity of the legal act representing the enforceable title.19 Thus, the disre-

gard by the claimant of the obligation to promote the objection to enforcement 

within the period provided by article 715 para. 1 of the Code of Civil Procedure 

entails the revocation of the right to lodge an objection against the forced execu-

tion itself, without, however, depriving it of the possibility of invoking the un-

fairness of the contractual terms by means of the common law, given the impre-

scriptible character20 of such a request.21 Moreover, we show that, in the hypoth-

esis provided by art. 713 para. 2 of the Code of Civil Procedure the objection to 

enforcement is not the only procedural means by which the party can request the 

abolition of the legal act by invoking the reasons of fact or law regarding the very 

substance of the law, being only a possibility offered by the legislator in the ex-

ecutional procedure before the amendment made by Law no. 310/2018, given the 

lack of a specific procedural path to abolish the title. However, the ordinary law 

represented by a civil action promoted for the annulment of the legal act remains 

a viable option which the interested party may have recourse to, since the two 

applications may even coexist.22 

                                                           
19 Published in the Official Gazette no. 456 from 06.05.2022.  
20 I find it useful to mention that, although the right to an action for a declaration of absolute nullity 

of a legal act is imprescriptible, nevertheless, once the inefficiency of the legal act has been estab-

lished, the right arises to request the restoration of the situation prior to the conclusion of the act 

(such as the right to restitution of the sum of money paid on the basis of the act hit by absolute 

nullity), that being a personal right arises. As a result, the corresponding civil action is also personal 

in nature, subject to extinctive limitation. See, in this regard, the Supreme Court, Civil Section, 

Decision no. 785/1978 in M. Nicolae, Tratat de prescripție extinctivă, Ed. Universul Juridic, 

Bucharest, 2010, p. 436, the solution being equally applicable on the basis of the current legal 

provisions.  
21N. H. Ţiț, op. cit., p. 419. 
22 See D. N. Theohari, Coexistența pe rolul instanțelor judecătorești a unei cauze având ca obiect 

declararea nulității titlului executoriu, promovată pe calea contestației la executare, potrivit art. 

713 alin. 2 C. proc. civ. și a unei alte cauze având ca obiect declararea nulității actului juridic ce 
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In view of the specific nature of the penalty which arises when contract 

terms are found to be unfair, namely absolute nullity, the Court of Justice of the 

European Union has consistently referred to the obligation of the national court 

to invoke of its own motion the impact of unfair terms contained in contracts 

concluded between consumers and professionals when it is seised of a challenge 

to enforcement under such a contract.23 Similarly, national judicial practice has 

held that 'according to the case-law of the Court of Justice of the European Un-

ion24, national courts must order measures of inquiry of their own motion in order 

to determine whether a term is unfair and, of its own motion, the national court 

is required to assess the possible unfairness of a term, on the ground that the 

nature and importance of the public interest on which the protection guaranteed 

by the Consumer Directive is based  justifies the obligation of the national court 

to do so in order to ensure the effectiveness of the protection concerned.    

In the light of the considerations of the Court of Justice of the European 

Union with regard to the obligations of national courts, the greater the national 

court is required to examine the unfairness of a term at the request of one of the 

parties, even in the context of enforcement proceedings, the obligation imposed 

by the Court not being limited by the existence of a particular procedure vested 

in the national courts. Even if the possibility of examining the unfairness of a 

term has not been expressly regulated in the context of the proceedings against 

enforcement, the judgments of the Court following an application for an interpre-

tation of European Union law are binding on the national courts, in accordance 

with the principle of the primacy of European Union law. It is true that both Law 

                                                           
constituie acel titlu executoriu promovată pe calea dreptului comun. Admisibilitate. Lipsa 

incidenței litispendenței sau a conexității. Autoritate de lucru judecat. Suspendarea judecății 

procesului, in E. Oprina, V. Bozeșan (coord.), Executarea silită – dificultăți și soluții practice, vol. 

1, Ed. Universul Juridic, Bucharest, 2016, p. 451 et seq. 
23 See, for example, Court of Justice of the European Union, Judgment of 30.04.2014 in Case C-

280/13 Barclays Bank SA v. Sara Sánchez García, Alejandro Chacón Barrera, available at: http:// 

curia.europa.eu/juris/document/document_print.jsf?doclang=RO&text=&pageIn-

dex=0&part=1&mode=lst&docid=151528&occ=first&dir=&cid=146694; Court of Justice of the 

European Union, Judgment of 14.03.2013 in Case C-415/11, Mohamed Aziz v. Caixa d'Estalvis de 

Catalunya, Tarragona i Manresa (Catalunyacaixa), available at: 

http://curia.europa.eu/juris/document/docume 

nt.jsf?text=&docid=135024&pageIndex=0&doclang=RO&mode=lst&dir=&occ=first&part=1&c 

id=3223230; Court of Justice of the European Union, Judgment of 17.07.2014 in Case C-169/14, 

Juan Carlos Sánchez Morcillo, María del Carmen Abril García v. Banco Bilbao Vizcaya Argentaria 

SA, available at: http://curia.europa.eu/juris/document/document.jsf?text=&docid=155118&page 

Index=0&doclang=RO&mode=lst&dir =&occ=first&part=1&cid=3223330; Court of Justice of 

the European Union, Judgment of 09.07.2015 in case C-348/14, Maria Bucura v. Bancpost SA, 

available at: http://curia.europa.eu/juris/document/document.jsf?text=&docid=165660&pageInde 

x=0&doclang=RO&mode=lst&dir =&occ=first&part=1&cid=46936. 
24 Court of Justice of the European Union, Judgment of 09.11.2010 in Case C-137/08 VB Pénzügyi 

Lízing Zrt.  against Ferenc Schneider, available at: http://curia.europa.eu/juris/document/docume 

nt.jsf?text=&docid=79164&pageIn-

dex=0&doclang=RO&mode=lst&dir=&occ=first&part=1&cid=3228926. 
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no. 193/2000, as well as the interpretations given by the Court, offer an approach 

from the point of view of substantive law. However, if the Member States were 

to make the obligation to examine of its own motion the unfairness of a term 

conditional upon the existence of a particular procedure, procedural rules would 

render substantive rules devoid of content and efficiency, in complete contradic-

tion with the nature and importance of the public interest on which the protection 

offered by the Council Directive no. 93/13/2000 and transposing Law no. 

193/2000".25 

The case-law solution set out above correctly highlights the fact that the 

rules of procedural law cannot invalidate the provisions of substantive law appli-

cable to unfair terms. However, I consider that some clarifications are necessary: 

according to the national provisions mentioned above, the obligation of the court 

to invoke of its own motion the unfairness of the contractual terms is subject to 

the lodging of an objection to enforcement within the period provided for in Ar-

ticle 715 para. 1 point 3 of the Code of Civil Procedure and directed against the 

enforcement itself. The non-observance of these requirements by the appellant 

entails the impossibility of the court to analyze, even ex officio, the alleged un-

fairness of the contractual terms, without this circumstance constituting a "lack 

of content and efficiency of the substantive law rules" given that the court is lim-

ited to rule on the generic object of the challenge to enforcement according to art. 

712 of the Code of Civil Procedure. Moreover, that restriction is justified by the 

special nature of the challenge to enforcement proceedings, where a finding that 

contract terms are unfair is not the main subject-matter of the application. Such a 

legislative context does not appear to represent an interference with the free ac-

cess to justice or an invalidation of the provisions of substantive law as long as 

the person concerned has at any time opened the way of an ordinary action in the 

context of which the court may exercise its active role with regard to the unfair-

ness of contractual terms, including those not invoked by the litigants. 

My view in the above lines can also be identified in the solutions of the 

national courts. Thus, for example, in one case, it was held that26 having regard 

to art. 713 para. 1 and para. 2 of the Code of Civil Procedure and – in particular 

– sentence I of the first paragraph of article 712, the Court holds that – mainly – 

an objection to enforcement is a special procedural means created for the enforce-

ment procedure, a "complaint" specific to this procedure, which obtains the an-

nulment or removal of certain acts of enforcement or sometimes even the annihi-

lation of the enforceable effect of an enforceable title. In view of the special na-

ture of the challenge to enforcement, the court holds that – unlike the ordinary 

law – it is possible to assert the unfairness of certain terms of the credit agreement 

                                                           
25 Brasov Court, civil sentence nr. 16356/16.12.2013 in R. Sîrghi, Executarea silită în noul Cod de 

procedură civilă. Practică judiciară adnotată, Ed. Hamangiu, Bucharest, 2015, p. 111 et seq.  
26 Bucharest Tribunal, Section VI civil, civil decision no. 4780/08.12.2017, not published. In the 

same sense, the Bucharest Tribunal, Section VI civil, civil decision nr. 1842/17.05.2017, not pub-

lished.   
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under the provisions of Law no. 193/2000 only if those clauses can influence the 

amount of the claim to be enforced. If those terms cannot in any way influence 

the value of the claim enforced, the Court considers that it is not possible to re-

quire a finding of terms in the enforceable title as unfair in the context of the 

challenge to enforcement, the party concerned having at his disposal the ordinary 

law. 

 It is apparent from the documents in the case file that the respondent does 

not forcibly execute any amount of money as processing commission, manage-

ment fee and/or penalty interest. Consequently, the Court considers that, by not 

forcibly executing any amount of money by way of processing commission, man-

agement fee and/or default interest, or by way of contractual interest calculated 

on the basis of the original terms of the credit agreement, the appellants cannot 

challenge, by way of challenge to performance, the contractual clauses governing 

those fees, the default interest and the initial method of variation of the contrac-

tual interest. In the light of those considerations, the Court considers that it no 

longer requires an examination of the reasons why the appellants consider the 

terms set out above to be unfair.  

 In the literature27 it has been pointed out that, in concrete terms, the in-

vocation of unfair terms by way of objection to enforcement is carried out in 

judicial practice in two ways: in a first variant, the unfairness of the contractual 

terms is invoked in the form of factual or legal grounds relating to the invalidity 

of the enforceable title, while the heads of claim themselves concern the annul-

ment of the enforcement, respectively the annulment or rectification of certain 

acts of enforcement. In the second version, in addition to the specific petites of 

the challenge to enforcement, separate heads of claim are also made, requesting 

a declaration of the nullity of the unfair terms, respectively the partial or total 

nullity of the enforceable title. The cited author28 considers that only the first 

variant is circumscribed to the provisions of art. 713 para. 2 of the Code of Civil 

Procedure, being the only variant envisaged by the legislator, while the second 

variant of formulating the application would represent, in concrete terms, the 

joining of two main (distinct) applications, one having as object the challenge to 

enforcement, and the second the finding of nullity of the legal act.  

 Accepting also that both variants of formulating the objection to enforce-

ment can be found in the judicial practice, in relation to the provisions of art. 713 

para. 2 of the Code of Civil Procedure we consider that, rigorously correct, it is 

the variant in which the appellant formulates distinct petites regarding the abusive 

clauses, requesting the finding by the court of the unfair character and the inter-

vention of absolute nullity, with the consequences that occur on the forced exe-

                                                           
27 L. Mihali-Viorescu, op. cit., pp. 150-153. 
28 Ibid., p. 151. 
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cution, respectively the annulment of the execution procedure, of some enforce-

ment acts, etc. Similar to some opinions expressed in the specialized literature29, 

we also mention that, although art. 712 of the Civil Procedure Code lists the 

claims that can be formulated by way of objection to enforcement, and the nullity 

of the legal act that constitutes an enforceable title is not found among them, 

however, art. 720 para. 1 of the Code of Civil Procedure provides that if the ap-

peal is upheld, the court may annul the enforceable title. It follows from that fact 

that the court may order the annulment of the enforceable title separately, with 

the result that, correlatively, it may be vested with such a head of claim.  

Moreover, if the declaration of invalidity of the enforceable title is, in 

concrete terms, the consequence of a finding of a ground of absolute nullity of 

the legal act enforced, I consider that the solution relating to the penalty of inva-

lidity must be properly found in the operative part of the judgment of the execut-

ing court. Thus, the court will have to declare the absolute nullity of the legal act, 

and then give legal efficiency to the sanction of nullity with regard to the execu-

tional procedure and the way in which it is affected by the absolute nullity re-

tained by the court30 according to art. 1254 and art. 1255 of the Civil Code, as 

well as to the special provisions contained in Law no. 193/2000 or in other nor-

mative acts. As a result, we do not consider that it would be wrong, in the context 

of the challenge to enforcement, for the appellant to formulate a head of claim 

regarding the finding of absolute nullity (partial or total) of the legal act repre-

senting the enforceable title by virtue of the unfairness of the contractual terms, 

but it would precisely represent a rigor of the mechanism in which absolute nul-

lity operates and has an impact on the enforcement procedure. It is true that, fol-

lowing a finding of absolute nullity of the legal act enforced, the entire enforce-

ment will be annulled, as a natural consequence of the ruling on the enforceable 

title. 

 

2.2. The change produced by Law no. 310/201831 

 

 I considered32 that the invocation of various aspects regarding the legal 

                                                           
29 D. N. Theohari, Coexistența pe rolul instanțelor judecătorești a unei cauze având ca obiect 

declararea nulității titlului executoriu, promovată pe calea contestației la executare, potrivit art. 

713 alin. 2 C. proc. civ., și a unei alte cauze având ca obiect declararea nulității actului juridic ce 

constituie acel titlu executoriu, promovată pe calea dreptului comun. Admisibilitate. Lipsa 

incidenței litispendenței sau a conexității. Autoritate de lucru judecat. Suspendarea judecății 

procesului in E. Oprina, V. Bozeșan (coord.), op. cit., vol. 1, p. 451. 
30 In the literature it is stated that "for accuracy, the operative part of the court decision admitting 

such an application must reflect the legal reasoning (...), comprising the provision of declaring the 

absolute nullity of the act" – G. Boroi (coord.), Noul Cod de procedură civilă. Comentariu pe 

articole, vol. I, 2nd ed, Ed. Hamagiu, Bucharest, 2016, p. 110. 
31 Published in the Official Gazette no. 1074 from 18.12.2018. 
32 C. Lungănașu, Contestația la executare – instituție fundamentală a dreptului procesual civil, 2nd 

ed., Ed. C. H. Beck, Bucharest, 2021, pp. 289-293. 
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relationship of substantive law on the basis of which the enforceable title is issued 

represents, first of all, an aspect related to the admissibility of the challenge to 

enforcement, given the provisions contained in article 713 para. 1 and para. 2 of 

the Code of Civil Procedure It is thus noted that the first paragraph of the afore-

mentioned legal text restricts the reasons that may be brought in support of the 

challenge to enforcement in the event that enforcement is carried out on the basis 

of an enforceable title consisting of a court or arbitral award, and no factual or 

legal reasons that could have been opposed during the trial at first instance or in 

an appeal cannot be invoked. 

On the other hand, the provisions of article 713 para. 2 of the Code of 

Civil Procedure allows the court sworn in to hear the challenge to enforcement 

to examine the factual or legal grounds invoked by the claimant with regard to 

the substance of the right contained in the enforceable title, subject to being in 

the context of a forced execution carried out on the basis of an enforceable title 

carried out on the basis of an enforceable title other than a court decision and, 

cumulatively, the law does not provide for that enforceable title a procedural path 

for its abolition. Consequently, the present analysis relates to those procedural 

provisions, being the only context in which defences relating to the substance of 

the law contained in the enforceable title can be supported by means of an objec-

tion to enforcement. 

As I have set out above, it is necessary to observe how certain institutions 

of substantive law, such as absolute nullity, manifest themselves in the context 

of forced execution and of lodging an objection to enforcement, with the implicit 

premise that, ab initio, the conditions of admissibility provided by art. 713 para. 

2 of the Code of Civil Procedure are fulfilled. However, in relation to the changes 

in substance suffered by article 713 para. 2 of the Code of Civil Procedure with 

the entry into force of Law no. 310/2018, we consider that the invocation of the 

reasons regarding the merits of the right contained in the enforceable title can no 

longer be done by means of an objection to enforcement. I come to that conclu-

sion, although the current form of that procedural rule appears to allow in that 

regard, given that the provision which should have constituted an exception has 

become the rule. Thus, reasons relating to the substance of the right could be 

invoked unless the law provided for a specific remedy for the abolition of the 

enforceable title, where the party was required to have recourse to that specific 

procedural means within which he could have asserted, including his defences on 

the merits of the right contained in the enforceable title. Or, in the current legis-

lative form of art. 713 para. 2 of the Code of Civil Procedure, the exception has 

become the rule under the conditions in which (hypothetically) reasons can be 

invoked regarding the merits of the right contained in the enforceable title, unless 

the law provides for a procedural path for its abolition, including an action of 

ordinary law. Itfollows that an ordinary action is at any time admissible in the 

absence of a specific procedural remedy provided for the abolition of the enforce-

able title, it follows that, under national procedural rules, no longer pleas relating 
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to the substance of the right can be relied on in any event by way of challenge to 

enforcement, the exception which obliges the interested party to take an action 

under ordinary law for that purpose is always valid. 

In the case of forced executions started after the entry into force of Law 

no. 310/2018, given the provisions of art. 24 and art. 622 para. 2 of the Code of 

Civil Procedure, the new form of art. 713 para. 2 of the Code of Civil Procedure 

attracts de plano the inadmissibility of invoking the factual or legal grounds re-

garding the merits of the right contained in the enforceable title, thus including 

the impossibility of challenging the unfair terms in the content of the enforceable 

title. However, in the specialized literature33 it has been correctly considered that 

the modification of the content of art. 713 para. 2 of the Code of Civil Procedure 

calls into question 'the fairness of the rule in relation to the case-law of the Court 

of Justice of the European Union in the field of consumer protection (in particular 

in the field of credit agreements). However, according to the mechanism created 

by the Treaty on the Functioning of the European Union, domestic legal provi-

sions that are contrary to Union law may be removed by the courts, so that the 

courts will be able to further analyze the lawfulness of the clauses, taking into 

account the obligations imposed by the Treaty, but only by assessing by virtue of 

the facts of the case and their own practice on the conformity with the Treaty of 

the rule of art. 713 of the Code of Civil Procedure after amendment".  

We will adhere to this opinion, even if we do not appreciate positively 

the reformulation of the content of art. 713 para. 2 of the Code of Civil Procedure 

by the provisions of Law no. 310/2018, having regard to the following arguments: 

by amending the rule contained in article 713 para. 2 of the Code of Civil Proce-

dure, despite a long tradition as regards the requirements for the admissibility of 

the challenge to enforcement in the light of the nature of the enforceable title and 

the grounds that can be invoked, the legislator intended to limit the scope of the 

object of the challenge to enforcement strictly to the enforcement procedure, em-

phasizing the appeal of that legal institution directed exclusively against the en-

forcement procedure and the acts of forced execution. As a result, matters relating 

to the substance of the legal relationship – factual or legal grounds relating to the 

substance of the right contained in the enforceable title – are excluded from the 

subject-matter of the special procedure for objecting to enforcement, but, correl-

atively, they remain the subject of an ordinary action. As such, by the amendment 

that occurred with the entry into force of Law no. 310/2018, the legislator in-

tended to strictly delimit the challenge to the enforcement procedure (and/or the 

acts of forced execution) from the possibility of the party to criticise on the merits 

the legal relationship arising under the legal act representing the enforceable title. 

As a result, the inadmissibility established by the final sentence of art. 713 para. 

2 of the Code of Civil Procedure operates strictly in the case of an objection to 

                                                           
33 N.-H. Țiț, R. Stanciu, Legea nr. 310/2018 pentru modificarea și completarea Legii nr. 134/2010 

privind Codul de procedură civilă – comentarii, explicații, jurisprudență relevantă, Ed. Hamangiu, 

Bucharest, 2019, p. 128, note 2.  
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enforcement, without representing a violation of the right of the party to invoke 

the alleged unfairness of the contractual terms, with the only observation that this 

action can no longer take the form of an objection to enforcement but will repre-

sent a civil action of ordinary law. I would point out, however, that such a con-

clusion is strictly drawn from the national legislation, as amended with the adop-

tion of Law no. 310/2018, without taking into account the European regulations 

on consumer protection, expressing only the will of the Romanian legislator.  

 

2.3. The consequences of the order of the Court of Justice of the Eu-

ropean Union (Ninth Chamber) of 6 November 2019 (Case C-75/19) 

 

 By order of 6 November 2019 in Case C-75/19, the Court of Justice of 

the European Union (Ninth Chamber) held that 'Council Directive 93/13/EEC on 

unfair terms in consumer contracts must be interpreted as precluding a rule of 

national law under which a consumer who has concluded a credit agreement with 

a credit institution and against whom that seller or supplier has commenced a 

enforcement proceedings are deprived of the right to rely on the existence of un-

fair terms in order to challenge that procedure after the expiry of a period of 15 

days from the service of the first acts of those proceedings, even if that consumer 

has at his disposal, under national law, a legal action for the purpose of establish-

ing the existence of unfair terms the introduction of which is not subject to any 

time-limit,  but the solution of which has no effect on that resulting from the 

enforcement proceedings and which may be imposed on the consumer before the 

action for a declaration of the existence of unfair terms is settled'.  

In order to pronounce this solution, the CJEU considered the following 

aspects: 'effective protection of the rights arising from Directive 93/13 can be 

guaranteed only on condition that the national procedural system allows, in the 

context of the procedure for issuing the order for payment or in the proceedings 

for the enforcement of such an order, a review by the court of its own motion of 

the potentially unfairness of the terms contained in the contract in question (see, 

to that effect, judgment of 18 February 2016, Finanmadrid EFC, C-49/14, EU:C: 

2016:98, paragraph 46, and of 20 September 2018, EOS KSI Slovensko, C-

448/17, EU:C:2018:745, paragraph 45). In the event that no review by the court 

of its own motion is provided for at the stage of enforcement of the order for 

payment of its own motion of the court of its own motion of the unfairness of the 

terms contained in the contract in question, it must be held that national legisla-

tion is liable to undermine the effectiveness of the protection sought by Directive 

93/13 where it does not provide for such a review at the stage of issuing the order 

for payment or where such a review is provided for only at the stage of opposition 

to the order for payment if there is a not insignificant risk that the consumer con-

cerned will not lodge the necessary opposition either because of the exceptionally 

short period prescribed for it or because of the costs which a legal action would 

entail in relation to the amount of the contested claim,  or because the national 
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legislation does not require the communication of all the information necessary 

for it to enable it to determine the scope of its rights (see, to that effect, judgment 

of 14 June 2012, Banco Español de Crédito, C-618/10, EU:C:2012: 349, para-

graph 54; judgment of 18 February 2016, Finanmadrid EFC, C-49/14, 

EU:C:2016:98, paragraphs 52 and 54, and of 20 September 2018, EOS KSI Slov-

ensko, C-448/17, EU:C:2018:745, paragraph 46)'. 

The CJEU thus points out that 'the maintenance of the effectiveness of 

Directive 93/13 precludes national legislation which allows an order for payment 

to be issued against a consumer without the consumer being able to benefit during 

the proceedings from the guarantee that a review of the absence of an unfair term 

in the contract in question will be carried out by a court (judgment of 20 Septem-

ber 2018,  EOS KSI Slovensko, C-448/17, EU:C:2018:745, paragraph 49 and the 

case-law cited)'. 

Moreover, the CJEU notes that 'although the referring court has stated in 

its request for a preliminary ruling that there is in national law a procedure distinct 

from the obstacle to enforcement, which is not subject to a limitation period, 

which makes it possible to rely on the unfairness of a contractual term, that court 

has made it clear that such a circumstance has no effect on the enforcement pro-

ceedings,  in so far as the latter may be imposed on the consumer before the action 

for a declaration of the existence of such unfair terms is settled. (...) In the present 

case, although the national legislation at issue in the main proceedings provides 

for a strict period of 15 days within which the consumer may lodge an objection 

to the order for payment, it is common ground that, beyond that period, the un-

fairness of the terms of the contract which form the basis of such an injunction 

can no longer be examined before the execution of that order. In that regard, in 

the event that the enforcement proceedings are brought to an end before the de-

cision of the court of first instance declaring the unfairness of the contractual term 

giving rise to that enforcement and, consequently, the nullity of that procedure, 

that decision would enable the consumer concerned to be provided with only a 

posteriori protection of a financial nature,  which proves incomplete and insuffi-

cient and constitutes neither an appropriate nor effective means of preventing the 

continued use of those clauses, contrary to the provisions of Article 7(1) of Di-

rective 93/13 (see, to that effect, judgment of 14 March 2013, Aziz, C-415/11, 

EU:C:2013:164, paragraph 60)'.  

We consider that, a fortiori rationae, the sanction imposed by plano by 

amending art. 713 para. 2 of the Code of Civil Procedure in the sense of inadmis-

sibility of invoking the reasons of fact or law regarding the merits of the right 

contained in the enforceable title is invalidated by the European norms in the 

event of invoking unfair terms. That conclusion seems to me to be clearly reached 

when the CJEU considers that a regulation which limits in time the right to rely 

on the unfairness of contract terms to be contrary to European Union law, which 

is why, a fortiori, a national legislation which excludes ab initio the possibility 

for the party to rely on such clauses by the same procedural means of objection 
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is manifestly contrary to European Union law. 

Another argument in that regard is that all the more so since the CJEU 

has held that the possibility of making a separate ordinary law application not 

subject to any limitation period or limitation period does not satisfy the require-

ments in terms of the protection of consumer rights, accordingly the inadmissi-

bility of raising such grounds by way of challenge to enforcement must be re-

garded as contrary to European Union law.  

On the other hand, although I have pointed out the deficient nature of the 

national legislation, it should nevertheless be noted that, by lata law, articles 638 

para. 2 and 643 of the Code of Civil Procedure contain provisions in favour of 

the applicant who chooses the ordinary law route in order to invoke the reasons 

of fact or law regarding the substance of the right contained in the enforceable 

title precisely as a balancing in relation to the inadmissibility of invoking the 

same arguments by way of objection to enforcement according to art. 713 para. 

2 Code of Civil Procedure. Or art. 638 para. 1 p. 4 of the Code of Civil Procedure 

(to which both art. 638 para. 2 and, implicitly, art. 643 of the Code of Civil Pro-

cedure refer) also includes the hypothesis of forced execution based on an en-

forceable title that may contain unfair terms (credit agreement, for example). As 

a result, the final sentence of the operative part of the reasoned order of 

06.11.2019 of the CJEU (Ninth Chamber) delivered in Case C-75/19 we believe 

is not safe from criticism, given that even the ordinary action has direct conse-

quences for the enforcement procedure, both in terms of the possibility of sus-

pending enforcement and in terms of the consequences that the abolition of the 

enforceable title by way of an ordinary action will produce in the course of the 

procedure  executional.  

Moreover, from the recitals of the Order of the CJEU of 06.11.2019 in 

Case C-75/19, it can be easily seen that the national referring court did not refer 

to the procedural provisions referred to above, which is why the analysis carried 

out by the CJEU is limited to the comparison between the particularly restrictive 

period provided for lodging an objection to enforcement and the possibility of 

promoting an ordinary action that would have no bearing on the enforcement 

procedure. In essence, it is precisely in that regard that the CJEU considers that a 

mere remedy subsequent to the completion of the enforcement procedure does 

not constitute a sufficient guarantee in the sense conferred by the provisions of 

Directive 93/13 as long as the court cannot analyse the alleged unfairness of the 

contract terms while enforcement is still pending. Or, the provisions of art. 638 

para. 2 and art. 643 of the Code of Civil Procedure are precisely in this respect, 

which remained outside the analysis carried out by the CJEU in relation to the 

limits of the referral made by the national court. It seems to me that it would have 

been particularly interesting to note the legal reasoning of the CJEU when the 

legal question of interpretation had also been unraveled by retaining these legal 

texts. I believe that even this solution could have been a separate one, if not only 

the recitals had been different, as long as even during the enforcement procedure 
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the court can be invested both with an application for a declaration of the unfair-

ness of the contract terms and with an application for suspension of enforcement 

based on the contested legal act.        

In conclusion, I shall note that, in spite of a derogatory legal regime laid 

down by the legislature in the procedure of objection to enforcement, both before 

and after the entry into force of Law no. 310/2018, in particular as regards the 

invocation of absolute nullity in general, however, where that substantive law 

penalty is the consequence of the unfairness of the contractual terms contained in 

the enforceable title, the law of the European Union precludes precisely those 

restrictions on the time-limit for lodging an objection to enforcement, on the sub-

ject-matter of the challenge or even on those who impose the penalty of inadmis-

sibility to formulate such grounds in the special procedure of the  an objection to 

enforcement. 

 

 2.4. Effects of the judgment of the Court of Justice of the European 

Union (Grand Chamber) of 17 May 2022 (Case C-275/19) 

 

 By judgment of 17.05.2022 in Case C-275/19, the CJEU (Grand Cham-

ber) held that 'articles 6(1) and 7(1) of Council Directive 93/13/EEC of 5 April 

1993 on unfair terms in consumer contracts must be interpreted as precluding 

national legislation which does not allow the court for the enforcement of a claim,  

in the event of an objection to that performance, to assess, of its own motion or 

at the consumer's request, the unfairness of the terms of a contract concluded 

between a consumer and a seller or supplier who is an enforceable title, since the 

court of first instance, which may be seised of a separate action under ordinary 

law with a view to examining the possible unfairness of the terms of such a con-

tract,  may stay enforcement proceedings pending a judgment on the merits of 

the case only after a security has been paid at a level which is liable to deter the 

consumer from bringing and maintaining such an action'.  

 A first remarkable aspect of that judgment is precisely the fact that was 

absent from the order in Case C-75/19, namely the analysis of the conditions laid 

down by national law by including provisions relating to the possibility for the 

court hearing an action of ordinary law to order the suspension of enforcement of 

the enforcement order. In that regard, in the recitals, the Court held that 'it is 

apparent from the order for reference that article 713 para. 2 of the amended Code 

of Civil Procedure no longer allows the executing court to review, in the context 

of an objection to enforcement, either of its own motion or at the consumer's 

request, the unfairness of the terms of a financial lease which constitutes an en-

forceable title, as a result of the fact that that review may be carried out by the 

court of first instance in the context of an ordinary action which is not subject to 

any time limit,  that court has the power to stay enforcement proceedings under 

Law no. 193/2000. In that regard, it should be borne in mind that, in paragraph 

61 of the judgment of 26 June 2019, Addiko Bank (C-407/18, EU:C:2019:537), 



Building an Adapted Business Law                                                                              358 
 

 

the Court held that the fact that, under national law, the review of the possible 

unfairness of terms contained in a mortgage loan agreement concluded between 

a seller or supplier and a consumer can be exercised not by the court seised of the 

application for enforcement of such a contract, but, subsequently, and where ap-

propriate, only by the court of first instance brought before it by the consumer an 

action for a declaration of invalidity of those unfair terms is manifestly insuffi-

cient to ensure the full effectiveness of the protection of consumers sought by 

Directive 93/13'. 

 Under the aspect signalled by the Court in the above lines, the problems 

generated by the amendment of the provisions of art. 713 para. 2 Code of Civil 

Procedure by Law no. 310/2018. Thus, the inadmissibility of relying on factual 

and legal grounds relating to the substance of the legal relationship where the 

possible unfairness of the terms of the contract which are an enforceable title is 

called into question constitutes a rule contrary to the protection established by 

Directive 93/13 because the reference made by the national legislature to an ac-

tion of ordinary law is insufficient.   

Probably for reasons of obviousness, given that the Court has established 

since its order in Case C-75/19 that the possibility for the consumer to invoke the 

alleged unfairness of contractual terms must be recognised, including in the pro-

cedure of challenge to enforcement, the European court's attention focuses on the 

claims relating to the ordinary procedure and the requirements imposed for the 

possible suspension of enforcement. In that regard, the Court holds that 'in this 

separate action before the court of first instance, the consumer seeking a stay of 

enforcement proceedings is required to pay a security which is calculated based 

on the value of the subject-matter of the action. In that regard, it follows that the 

costs which a legal action would entail in the light of the amount of the contested 

claim must not be such as to dissuade the consumer from bringing an action be-

fore the court in order to examine the potentially unfair nature of contract terms. 

It is likely that a debtor who fails to fulfil his obligation to pay will not have the 

financial resources necessary to provide the required security'. 

It can be seen from the foregoing that, in the Interpretation of the Court, 

the analysis of the protection afforded to consumers by the European rules and 

the way in which they have been transposed at national level has shifted from the 

scope of the admissibility of the challenge to enforcement to that of the conditions 

imposed on the consumer in order to be able to claim the cessation, even tempo-

rarily, of the enforcement procedure. In that regard, after emphasising that na-

tional legislation which does not allow the court for the enforcement of a claim, 

on which an objection to such enforcement is contrary to European rules, to as-

sess, of its own motion or at the consumer's request, the unfairness of the terms 

of a contract concluded between a consumer and a seller or supplier who is an 

enforceable title, the Court insists in the reasoning of the judgment on the obsta-

cles brought by the procedural provisions which impose on the consumer the bur-

den of recording a security calculated at the contested value.  
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However, I consider that the legal question of the unfair terms invoked 

during the enforcement phase is not entirely clarified even by the delivery of the 

judgment under consideration, given that the Court leaves room for too extensive 

interpretations and the national legislature, which could and should take the nec-

essary measures, continues to show certain reservations (as I shall detail in the 

next section). It is true that I do not mean to criticise the way in which the CJEU 

has rendered the solution at issue when, according to its competence, it is not for 

it to settle the dispute on the merits, but only to formally interpret the European 

provisions and to ascertain whether the national legislation complies with the 

principle of the overriding application of EU law in the light of the principle of 

the prioritisation of EU law. However, I wonder what the practical consequences 

of that judgment will be, namely how those provisions will actually be applied if 

the amount of the security is significant, but the consumer does not fall within 

the ceiling laid down by Law. Is Law no. 193/2000 (Article 13(9)) to be exempted 

from this obligation? The conclusions drawn are objectionable on the sole ground 

that they risk generating a non-unitary judicial practice and even unforeseeable 

in the light of the following: on the one hand, the admissibility of relying on 

unfair terms in the context of the challenge to enforcement would be examined 

in the light of not only the amount of any security claimed by the consumer in 

the ordinary proceedings, but mostly according to its prohibitive character. Alt-

hough such an analysis is not alien to national law, identifying similarities with 

the procedure for granting judicial public aid, what I find interesting is that the 

legal effect does not occur (only) on the obligation to record the security, but 

precisely on the admissibility of such a challenge to enforcement. In other words, 

it would be permissible to rely on the unfairness of unfair terms in the context of 

the challenge to enforcement only in so far as the amount of the security required 

of the consumer in the ordinary proceedings is such as to deter him from defend-

ing himself in relation to the professional.  

Moreover, I believe that the same verification should be carried out by 

the court hearing the action under ordinary law also in the light of the possible 

prohibitive or deterrent effect of the amount of the security, which, in turn, does 

not offer sufficient guarantees to ensure the protection of the consumer. However, 

since the executing court hearing the challenge to enforcement and the court 

seised of the ordinary action do not necessarily coincide, the emergence of dif-

ferent interpretations of the same situation of the consumer is a very plausible 

hypothesis. Moreover, it is noted that even if the ordinary court could assess the 

amount of the security laid down by law for the consumer to be such as to deter 

him, no remedy in this respect is in sight, and a possible decision by which the 

court rules on the application for suspension (even in the sense of rejection for 

non-confirmation of the security) would not have the force of res judicata before 

the court of enforcement called upon to examine admissibility an objection to 

enforcement which also calls into question the incidence of unfair terms.  

I consider that, in essence, the legal question should be understood in a 
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clearer way, in the sense of capitalising on the principles that the CJEU has out-

lined in its settled case-law. We believe that the interpretation should be an ex-

tensive one, without stopping at the nuances given by the particularities envis-

aged in the two judgments mentioned above. Thus, in essence, the CJEU estab-

lishes both in its order in Case C-75/19 and in its judgment of 22.05.2022 that 

European law precludes a national legislation that prevents, directly or indirectly, 

the consumer from invoking at the enforcement stage the unfairness of the terms 

contained in the enforceable title or from obtaining the suspension of the enforce-

ment procedure until the merits of the legal relationship are resolved. I believe 

that these are the principles which emerge from the judgments under considera-

tion when the CJEU establishes that an a posteriori remedy is not sufficient to 

comply with the requirements of Directive 93/13 when the unfairness of the con-

tract terms is established after the end of the enforcement. In addition, the CJEU 

establishes that the executing court invested with an objection to enforcement 

must be able to ascertain whether or not the enforceable title contains unfair 

terms, meaning that the whole discussion making the admissibility of such a chal-

lenge conditional on the particularly onerous nature of the security required in 

the ordinary action is an argument that is superabund from those already set out 

above.  

Moreover, to interpret in a narrow sense the judgment of the CJEU of 

22.05.2022 would be to add a new filter of admissibility of the challenge to en-

forcement, the invocation of unfair terms being allowed only if in the ordinary 

action, the security required for the suspension of enforcement would have a de-

terrent effect. However, I believe that such a meaning cannot be attributed to the 

judgment under consideration because it would be against everything that the 

CJEU has already established in the matter of invoking unfair terms. An addi-

tional argument, this time of national law, I believe that it can also be identified 

as regards the admissibility of the challenge to enforcement, since such a criterion 

cannot be regarded subjectively, in relation to the personal situation of each chal-

lenging consumer according to whether or not he has the possibility of recording 

the security.   

 

3. Amendments to Law no. 193/2000 by Emergency Ordinance of the 

Government no. 58/202234 

 

 By art. I pt. 4 of the Emergency Ordinance of the Government no. 

58/2022, art. 13 of Law no. 193/2000 was amended by the introduction of five 

new paragraphs, among which we mention the following relevant: "(7) By dero-

gation from the provisions of the Civil Code regulating the extinctive prescrip-

tion, bringing an action for a declaration of the existence of unfair terms is im-

prescriptible. (8) By way of derogation from article 713 para. 2 of the Code of 

                                                           
34 Published in the Official Gazette no. 456 from 06.05.2022. 
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Civil Procedure, the executing court has the possibility to examine in the context 

of the challenge to enforcement, at the request of the consumer or ex officio, 

whether the terms in a contract concluded between a professional and a consumer 

constituting an enforceable title are unfair, such an objection to enforcement be-

ing imprescriptible. (9) By way of derogation from the provisions of art. 719 para. 

2 and 3 of the Code of Civil Procedure, when applying for a stay of enforcement, 

consumers are exempted from the payment of a security when they prove that 

their monthly income does not exceed the cumulative value of two minimum 

wages per economy". 

Amendments to Law no. 193/2000 set out above appears, in a first anal-

ysis, to resolve the conflict between the internal rules and those of EU consumer 

protection law, but the practical consequences are not safeguarded from certain 

observations. First of all, we consider that the text introduced in para. 7) of Article 

13 is superfluous given that, as we have indicated in the introductory part of this 

study, unfair terms are considered to be unlawful, in violation of provisions that 

protect a public interest, so that the specific sanction is that of absolute nullity. It 

is of the essence of that type of nullity, inter alia, that it can be relied on at any 

time, including by way of action, and not only as an exception (defence). Conse-

quently, the provision under consideration does not add to the current legal re-

gime of the penalty applicable if it is found that a contractual term is unfair in 

relations between professionals and consumers, at most it may be considered that 

it clarifies, beyond any possible discussion, the specifics of the applicable nullity. 

But even this issue was already well shaped in relation to the settled case-law of 

both the CJEU and the national one. 

Instead, Article 13 para. 8 of Law no. 193/2000, as introduced by the 

Emergency Ordinance of the Government no. 58/2022 we believe that it repre-

sents a real progress in the conditions in which, capitalizing on the judgments 

rendered by the CJEU, explicitly establishes the derogation from the rules estab-

lished by ar. 713 para. 2 Code of Civil Procedure, especially in the form amended 

by Law no. 310/2018. Basically, in the matter of unfair terms contained in the 

enforceable title, the new text of the law analyzed restores the regulation prior to 

Law no. 310/2018, thus allowing the invocation of factual and legal grounds re-

lating to the unfair terms of the enforceable title directly in the procedure of ob-

jection to enforcement. Consequently, the penalty of inadmissibility of such an 

objection to enforcement brought about by the existence of a separate remedy 

against the enforceable title, including an action under ordinary law, is precluded 

where the pleas of fact and of law concern the unfairness of the terms contained 

in the enforceable title and the consumer himself is the challenger.  

However, being in the presence of a derogatory rule, we find the final 

sentence of the text of the law under consideration particularly interesting. Thus, 

even if it establishes an exception to the conditions of admissibility of the objec-

tion to enforcement – the reference being obvious to art. 713 para. 2 of the Code 
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of Civil Procedure – however, finally, the legal norm at issue mentions the im-

prescriptible nature of such an objection to enforcement. The problem we identify 

is that the legislator intends to derogate only from the conditions of admissibility, 

not from the time limits for lodging an objection to enforcement provided for in 

article 715 of the Code of Civil Procedure Or, being in the presence of an excep-

tion rule, the temptation would be to interpret it in a restrictive sense, namely 

that, although it is permissible to invoke unfair terms in the context of the chal-

lenge to enforcement,  however, the general period of 15 days provided for in 

article 715 para. 1 of the Code of Civil Procedure should, however, be respected. 

Also, the imprescriptibility to which the text of the law under consideration refers 

could be regarded in the sense that the moment of conclusion of the contract put 

into forced execution is irrelevant, the only time limit that should be respected 

being that provided for promoting the challenge to enforcement.  

Although attractive, such an interpretation we do not believe would have 

a legal basis, we support an extensive model even if the legislator did not ex-

pressly provide that it also derogates from the term provided by art. 715 of the 

Code of Civil Procedure. I therefore consider in the light of the order of the CJEU 

in case C-75/19, which holds that the 15-day period does not comply with the 

requirements in the field of consumer protection in the event of invoking unfair 

terms by means of an objection to enforcement. If we were to validate the restric-

tive interpretation that would maintain the condition of lodging an objection to 

enforcement within 15 days from the service of the first acts of enforcement even 

where an alleged unfairness of the terms of the enforceable title is invoked, it is 

clear that the aforementioned solution of the CJEU would be invalidated by an 

internal rule, which cannot be accepted. Consequently, we believe that the im-

prescriptibility of the objection to enforcement referred to in the final sentence of 

article 13 para. 8 of Law no. 193/2000 implicitly represents a derogation from 

the provisions of art. 715 of the Code of Civil Procedure (which, de lege ferenda, 

the legislator could expressly mention), meaning that the consumer as a chal-

lenger is not required to invoke the incidence of unfair terms in the first 15 days 

from the receipt of the first acts of forced execution.  

Finally, the last paragraph analyzed seems to apply the principles ex-

pressed also by the CJEU Judgment of 22.05.2022, even if the amendment is 

prior to the Court's decision. However, I note that the proposed solution only 

partially solves the problem of the prohibitive nature of the amount of the security 

required for the suspension of enforcement because it relates only to the claim-

ant's income, without also taking into account other relevant aspects, such as the 

contested amount. I would point out in that regard that, even in the event that the 

opposing consumer were to earn income above the ceiling set by the legislature, 

the amount of the security can still be considerable and, consequently, discour-

aging, since the reference is made to the amount of the contested claim. However, 

since excessive fees and penalties may be levied in unfair terms, even if the initial 

loan did not have a high or very high value, precisely by applying contractual 
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provisions of a potentially unfair nature, the enforced claim can be considerably 

augmented. However, from the analyzed legal text we note that it is precisely 

such a common hypothesis in the judicial practice that is omitted by the legislator 

and there is no margin of appreciation left to the court, as is the case of granting 

judicial public aid according to art. 8 para. 3 of the Emergency Ordinance of the 

Government no. 51/200835 when the facilities may be granted in other situations, 

proportionate to the needs of the applicant, if the certain or estimated costs of the 

trial are likely to limit his effective access to justice. Consequently, we believe 

that the analyzed legal text would require a similar addition to the one contained 

in art. 8 para. 3 of the Emergency Ordinance of the Government no. 51/2008 in 

order to allow the court to order the exemption from the obligation to pay the bail 

or the reduction of its amount in situations other than those exclusively related to 

the ceiling provided for the consumer's income.   

 

 4. Conclusions 

 

 Without having exhausted the theoretical and practical problems raised 

by the overlapping of the challenge to enforcement or even of the enforcement 

phase with the matter of consumer protection and the incidence of unfair terms, 

we believe that the present study outlines some essential elements in the attempt 

to unravel the applicable legal regime. Also, the follow-up of the relatively recent 

evolution of the procedural legislation in the field of objection to enforcement 

has not only an explanatory role, being also of practical relevance in relation to 

the rule of application of the procedural provisions applicable at the date of the 

initiation of the enforcement. From the above, it can be noted that the national 

regulations, both general contained in the Code of Civil Procedure and by special 

laws, did not comply with the requirements established at European Union level 

regarding the sanctioning by the court of unfair terms contained in contracts con-

cluded between professionals and consumers for the situation in which the legal 

relationship reaches the stage of enforcement. However, significant remedies for 

the purpose of complying with European norms are identified with the amend-

ment of Law no. 193/2000 by the Emergency Ordinance of the Government no. 

58/2022, even if we consider that the problem is not completely resolved, at least 

in terms of the time limit for lodging an objection to enforcement or the obliga-

tion to record the security for the purpose of suspending the enforcement proce-

dure.   
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          The paper begins, as is natural, with a brief reference to the term "HORECA", 

in order to specify the contracts used in this field. The chapters that follow these prelim-

inary clarifications, concern the following: 1) The hotel service contract, from the per-

spective of the contractual relationship between the hotelier, the consumer tourist and 

the travel agency, and last but not least the disputes that may result from non-fulfillment 

of contractual obligations, 2) The contract of agency concluded between the hotel and 

the travel agency, in the national and European Union legislative context, 3) The content 

of the agency contract, respectively its clauses. 
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 1. Preliminary specifications 

 

The activities that together make up the hospitality industry have been 

known since ancient Greece. In antiquity, the "hoteliers" who dealt with this eco-

nomic activity, offered travelers various hospitality services, within the temples, 

for the purpose of relaxation or socialization. Later, the romans started diversify-

ing certain forms of these services, through accommodation services in inns, as 

places of rest and food. 

The term HoReCa represents a part of the hospitality industry, the tour-

ism sector3, and consists of an abbreviation of 3 words: Hotels, Restaurants and 
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is regulated at the level of the European Union, a field that thus benefits from its own legal basis. 

In this regulatory context, HoReCa implicitly enjoys official recognition and benefits from non-

refundable financing programs (including post Covid 19). Art.6 letter d), of the Treaty on the func-

tioning of the European Union provides the following: "The Union is competent to carry out actions 

to support, coordinate or supplement the action of the member states. Through their European pur-

pose, these actions have the following areas: (a) the protection and improvement of human health; 

(b) industry; (c) culture; (d) tourism; (e) education, professional training, youth and sport." Art. 195 
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Cafes/Canteens4 (Catering). 

It was used mainly in areas of the European Union such as: Scandinavia5, 

the Benelux member countries6, France, expanding later in the areas of Latin 

origin in Europe, for example in Spain, Portugal and Romania, to identify activ-

ities that refers simultaneously to catering services (food and drink)7 and accom-

modation. 

Given the fact that the hospitality industry has also developed within the 

hotel field, a series of 4 and 5 star hotels have been opened, both in Romania and 

within the European Union. 

The customers, tourists of the HoReCa field, benefit from hotel services, 

consuming various dishes in specially arranged places and staying in spaces with 

accommodation functions. 

 

 2. Contractual relations between hotelier, tourist, travel agency 

 

The contractual relationship8 between a hotelier - in his capacity as a 

provider of hotel services, namely accommodation and public catering as well as 

other related services, and a beneficiary of such services, is carried out through 

the agency contract. 

The contract can be concluded (i) directly between a hotel and a cus-

tomer-tourist consumer, the final beneficiary of hotel services, or (ii) between the 

hotel and a third party, other than the tourist, i.e. a travel organizer, the travel 

agency. 

                                                           
title XXII on tourism, of the Treaty on the Functioning of the European Union provides the follow-

ing: "(1) The Union complements the action of the Member States in the tourism sector, in partic-

ular by promoting the competitiveness of the Union's enterprises in this sector.... To this end, the 

Union's action aims to: (a) to encourage the creation of a favorable environment for the develop-

ment of enterprises in this sector; (b) to promote cooperation between Member States, in particular 

through the exchange of best practices. (2) The European Parliament and the Council, deciding in 

accordance with the ordinary legislative procedure, establish the special measures intended to com-

plement the actions taken in the member states, in order to achieve the objectives, set out in this 

article, with the exception of any harmonization of the laws and regulations administrations of the 

member states...". 
4 It is considered that spaces such as cafes and canteens can be included in the category of restau-

rants. 
5 Sweden, Denmark, Norway, Iceland. 
6 Netherlands, Belgium, Luxembourg. 
7 In accordance with the provisions of Order no. 337/20.04.2007 regarding the updating of the 

Classification of activities in the national economy, published in the Official Gazette of Romania, 

Part I, no. 293 of May 3, 2007 ("CAEN CODE"), the provision of predominant services within the 

hotel industry, can be found in the following CAEN codes: Hotels and other similar accommodation 

facilities - 5510; Restaurants- 5610; Food activities (catering) for events - 5621; Other food activ-

ities nca- 5629; Bars and other beverage service activities – 5630. 
8 See, Elise Vâlcu, International Trade Law. University course. Sitech Publishing House, Craiova, 

2008, pp.98 et seq.; Iulia Boghirnea, General Theory of Law, Sitec Publishing House, Craiova, 

2013, p. 165. 
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This contract is based on a written express booking request sent by the 

tourist or the travel agency and is concluded for a fixed or indefinite period of 

time. 

From the agency's point of view, the contract it concludes with the tourist 

represents a contract for the provision of tourist services, thus seeking to make a 

profit. 

From the perspective of the tourist, however, this represents a civil con-

tract because the tourist does not aim to make a profit from the trip he undertakes, 

but only to benefit from hotel products and services intended to fulfill certain 

personal needs. 

In the case of contracts with a guarantee, we encounter both the situations 

of guaranteeing the base of accommodation rooms (contingent) and those in 

which the agency performs activities related to hotel services and products, in its 

own material base (with the function of accommodation). 

We will further detail the provisions of the agency contract concluded 

between the hotel and the travel agency. 

 

 3. The agency contract between the hotel and the travel agency 

 

In Romania, Government Ordinance no. 2/2018 regulates the activity re-

garding travel service packages and associated travel services9, concluded be-

tween travelers and merchants/professional companies, in order to ensure a high 

level of consumer protection and the good functioning of the tourism industry. 

The agency contract10 is regulated by the provisions of art. 2072-2095 of 

the Romanian Civil Code11, which are supplemented by the provisions of the 

mandate contract12 as well as those of the commission contract13. 

Within the legislation of the European Union, the agency contract is reg-

ulated by the Rome Convention, whose provisions are corroborated with those of 

Directive 86/653/EEC on the coordination of the legislation of the member states 

regarding independent commercial agents14. 

                                                           
9 Government Ordinance no. 2/2018 regarding travel service packages and associated travel ser-

vices, as well as for the modification of some normative acts, published in the Official Gazette of 

Romania no. 728 of August 23, 2018. 
10 Cojocaru Cristina, Agency contracts – existing regulations in Romanian laws, „Perspectives of 

Business Law Journal”, vol I, issue. 1, 2012, p. 124, http://www.businesslawconference.ro/revista/ 

anul1nr1.html. 
11 Law 287/2009 on the Civil Code, republished, Official Gazette of Romania no. 505 of 15.07.2001 

(Civil Code). 
12 Art. 2009-2042 from Civil Code. 
13 Art. 2043-2053 from Civil Code. 
14 Convention on the law applicable to contractual obligations, opened for signature in Rome on 19 

June 1980 (OJ L 266, p. 1, OJ 2007, L 347, p. 3) hereinafter referred to as the "Rome Convention", 

as well as Directive 86/ 653/EEC of the Council of 18 December 1986 on the coordination of the 

legislation of the member states regarding independent commercial agents (OJ L 382, p. 17, Special 

Edition, 06/vol. 1, p. 176). 



Building an Adapted Business Law                                                                              368 
 

 

The agency contract represents the contract by which a party called the 

principal or the hotel, as a service provider, permanently authorizes the other 

party called the agent or the travel agency to negotiate and conclude contracts, in 

its name and on its behalf, in exchange a remuneration15, in one or more deter-

mined areas. 

The agency is thus an independent intermediary, between the hotel and 

the third party co-contractors beneficiaries of the hotel services, respectively the 

consumer tourists.  

Representation in this case is the essence of intermediation and generates 

effects that occur, on the one hand, between the hotel and the agency and on the 

other hand, between the agency and the third beneficiaries. 

The agency thus acts on the basis of a professional title, in its own name 

but on behalf of the hotel - as principal, in exchange for receiving a commission. 

However, this cannot be, at the same time, the principal's representative. 

The agency acts on the basis of a mandate without representation16, 

through which it negotiates with tourists the terms of future contracts. Finally, 

these contracts are concluded directly between the hotel and tourists as benefi-

ciaries of hotel services. 

Through the commission contract concluded between a hotel and an 

agency, the latter ensures the link between European consumer tourists17 and the 

hotel18, through its intermediary activity. 

Under the conditions in which the agency is empowered to negotiate and 

conclude contracts with tourists, in the name and on behalf of the hotel, it is thus 

given a mandate with representation19, within the limits of the empowerment. In 

its relations with third parties, the agency will prove the existence of the written 

power of attorney granted by the hotel. 

Consequently, the legal relations between the hotel and the agency are 

born on the basis of the mandate. Thus, the mediation activity is established for 

a certain period of time, which implies continuity20, within which the agency ful-

fills the power of attorney given by the hotel. 

Therefore, the interest of both contractual parties is a common one, 

namely to carry out the intermediation activity, with the aim of negotiating and 

concluding contracts with tourists, on behalf of the hotel. 

                                                           
15 Based on the provisions of art. 2072 Civil Code. 
16 According to the provisions of art. 2039-2042 of the Civil Code. 
17 As third-party clients benefiting from accommodation and catering services. 
18 As a provider of these services. 
19 According to the provisions of art. 2013-2038 of the Civil Code. In the same sense, see Florin 

Moțiu, Special contracts in the New Civil Code, Universul Juridic Publishing House, Bucharest, 

2011, p.234-245. 
20 See Gheorghe Piperea, Contracts and commercial obligations, C.H. Beck Publishing House, 

Bucharest, 2019, p. 541. 
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The agency contract is a contract concluded in written form21, consen-

sual, bilateral (sinalagmatic)22, commutative, with successive execution over 

time, with onerous title and may include the following clauses: 

1. the parties to the contract, which are the following: the principal or 

the hotel, professional legal person23, interested in the services offered by an in-

termediary, in order to sell the products, provide the services offered by it, ac-

cording to it’s object of activity and the agent or agency tourism, professional 

legal entity, which permanently and independently carries out intermediation ac-

tivities in favor of the hotel. 

 2. the object of the contract, which includes the services offered for sale 

by the hotel to the agency, the nature of the relations between the parties in rela-

tion to the sale of tourist products and services, the description and manner of 

selling them as well as other tourist attractions near the hotel. 

 3. the object of the power of attorney granted by the hotel. It consists 

of the following: negotiating and concluding contracts with tourists in the name 

and on behalf of the hotel; details regarding the products and services offered by 

the hotel as well as their price; the geographical area of the extent of the author-

ization (mandate) in which the basis on which the agency will act, etc. 

 4. duration of the contract. The contract is concluded for a fixed period 

and in the situation where it continues to be executed by the parties, even after 

the expiration of the term, it is considered extended for an indefinite period, ac-

cording to the will of the parties. The development starts from the date of its 

signing by both parties, until the date of the end of its validity. 

 The duration of the contract can be mentioned or not, expressly. This is 

not specified, in the situation where it refers to isolated, singular actions, or when 

it results from specifications regarding the object of the contract, the services 

offered, as well as the terms at which they will be provided. The duration is de-

termined according to the time intervals in which changes occur to the prod-

ucts/services marketed by the hotel or to their related rates. However, this does 

not overlap in terms of time, with the period in which the hotel makes available 

to the agency, the basis including the number of accommodation places as well 

as other hotel services. As a rule, the contracts for the next tourist season are 

concluded around the end of the current similar season24. 

 5. agency remuneration. It represents the remuneration to which the 

agency is entitled for the services performed in favor of the hotel, which consists 

                                                           
21 Form required ad probationem. 
22 See Dr. Jorg K. Menzer, The Book of Contracts. Models, comments, explanations, 3rd edition, 

C.H. Beck Publishing House, Bucharest, 2013, p. 560-561. 
23 In accordance with Art. 3 paragraph (2) of the Civil Code, "all those who operate an enterprise" 

are considered professionals and according to art. 3 paragraph (3) Civil Code "the exploitation of 

an enterprise is the systematic exercise, by one or more persons, of an organized activity consisting 

in the production, administration or alienation of goods or in the provision of services, regardless 

of whether or not it has a profit-making purpose".  
24 For example, in March of the current season, for the next winter sports season. 
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of either (i) a fixed amount, or (ii) a commission, or (iii) part fixed amount and 

part commission. In the absence of contractual or legal provisions, the agency 

has the right to receive remuneration. This is due to the commercial usages of the 

hotel market as well as the area in which it operates. In the absence of customs, 

the agency has the right to a remuneration, established in relation to the opera-

tions performed. The commission25 thus represents a form of remuneration ob-

tained by reference to the value of all operations executed by the agency in favor 

of the hotel. 

 6. the non-competition clause, which consists in the limitation/ re-

striction of the agency's activity, for the entire duration of the contract and/or 

after its termination, for a certain period of time26. This applies only to a specific 

region/geographical area, groups of people in that area and only in respect of 

hotel products/services for which the agency is authorized to negotiate and enter 

into contracts. However, the hotel cannot rely on this clause, in case of termina-

tion of the contract due to its fault or initiative. 

 7. exclusivity clause. The intermediation activity concerns certain deter-

mined regions, namely geographical areas or customer/tourist categories27. 

Therefore, the agency cannot negotiate and conclude on behalf of the hotel, with-

out its consent, in the determined region, contracts regarding hotel products and 

services, similar to those that are the subject of this contract. In the absence of 

this clause, the agency can represent the interests of several hotels, and the hotel, 

in turn, can contract with several agencies, in the same determined region and 

regarding the same type of contracts. Also, the agency can represent several com-

peting hotels, for the same determined region and regarding the same type of 

contracts, provided there is an express written clause to this effect28. 

 8. payment clause. According to it, the conditions under which the ser-

vices that are the subject of the agency contract are paid are clearly established29. 

The agency orders and pays for the respective services, except in cases of com-

mission contracts, in which case the tourist pays directly to the hotel, the gross 

rate of the services booked through it30,31. The advance results from the first sales 

                                                           
25 See Gheorghe Piperea, op. cit., p. 523-532, In the same sense, see Florin Moțiu, op. cit., p. 249-

256. 
26 See Florin Moțiu, op. cit., p. 270. 
27 For example, the Bucharest area/other areas in Romania or customers from the European Union, 

the United States of America, etc. 
28 This represents an exclusivity agreement that falls under the provisions of art. 5 ali.1 letter b) of 

the Competition Law no. 21/1996 - republished in the Official Gazette of Romania no. 153 of 

29.02.2016. 
29 See Constantin Stătescu, Corneliu Bîrsan, Civil Law. The general theory of obligations, 8th edi-

tion, Allbeck Publishing House, Bucharest, 2002, p. 327-335. 
30 As a rule, many of the hotels as well as hotel chains (franchised or not) collaborate with tourism 

intermediaries paying periodically, at the end of each calendar month, the commissions related to 

the reservations made by them. 
31 For example, in the case of charter contracts, the hotel depends entirely on the fulfillment of the 

contract concluded with the agency. In this sense, the hotel will only be able to accept advance 
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made by the agency to tourists benefiting from hotel services and products. At 

the same time, sales represent an advantage for the hotel and consist of a flow of 

money during a period when it does not generate income, instead it incurs ex-

penses32. 

 9. the obligations of the parties, which consist of the following: 

 a. the agency's obligations, such as: fulfilling the contractual obligations, 

with the diligence of a professional and in good faith, based on the mandate en-

trusted by the hotel; the communication to the hotel of all the information neces-

sary for the execution of the contract regarding the geographical region of interest 

for it, the use of the base of accommodation spaces (contingent); advertising of 

contracted products and services; compliance by the agency with the instructions 

(optional, indicative or imperative) received from the hotel; respecting and ful-

filling the mandate33 under advantageous conditions for the hotel, as well as any 

other obligation resulting from the contract or imposed by law; the keeping/stor-

age34 of "hotel products"35 in good conditions, so as to ensure care for them as 

for their own good, so as not to damage the reputation and image of the hotel36; 

payment of hotel services, etc. 

 b. the hotel's obligations, such as: providing contracted hotel services, at 

an optimal level, both qualitatively and quantitatively; ensuring access to the base 

of the accommodation spaces, in accordance with the contractual provisions; 

making available to the agency, in a sufficient amount and in good time, all the 

information37 and documents necessary for the conclusion of contracts; solving 

                                                           
payments from the agency, even in several installments (instalments) or partial payments, before 

the start of the tourist season. 
32 Expenses incurred with sanitation activities, repairs and stocking of goods/products, etc. In this 

sense, we find the measures regarding the prevention and control of SARS-COV-2 infection in the 

context of the COVID-19 pandemic imposed by the authorities at the national and local level, in 

accordance with the provisions of Law no. 55/2020 regarding some measures to prevent and combat 

the effects of the COVID-19 pandemic published in the Official Gazette of Romania no. 396 of 

May 15, 2020, as well as by the Epidemiology Commission of the Ministry of Health and the Ro-

manian Society of Epidemiology, according to which: "....cultural, social, sporting, scientific or 

religious activities will be interrupted especially in the context in which they exceed the meeting 

of a limited number of people specified by the national authorities. The activities of state and private 

institutions will be organized to reduce the formation of groups of people that facilitate direct con-

tact or over a long period of time. Public transport, public food, supply units with products of any 

type, restaurants, recreation units will organize their working hours in such a way as not to allow 

the creation of moments or circumstances through which population agglomerations can occur." In 

this regard, see Unicef's recommendations: https://www.unicef.org/romania/ro/pove% C8%99ti/ 

vacan%C8%9B%C4%83-%C3%AEn-siguran%C8%9B %C4%83-%C3%ADuring-the-covid-19-

pandemic accessed on 23.11.2022. 
33 See Gheorghe Piperea, op. cit., p. 542. 
34 See Dr. Jorg K. Menzer, op. cit., p. 534-535. 
35 Samples, product catalogs and hotel services received from the hotel. 
36 For example, if the hotel provides hotel services under a hotel franchise contract and is thus 

obliged to respect the image of the international hotel chain of which it is a part. 
37 For example, samples, catalogs of hotel products and services, related rates, etc. 
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the situations that generate complaints from tourists, due to causes imputable to 

the hotel, implicitly the way of granting the compensation owed by the hotel as 

well as the maximum limit of their extent and payment; notifying the agency 

within a reasonable period, of the fact that the volume of contracts concluded 

with tourists will be lower compared to what it expected; informing the agency 

about the acceptance or refusal to execute commercial operations negotiated or 

concluded by the agency, on behalf of the hotel; providing the agency with all 

the information necessary for the execution of the contract38, paying the agency 

the due remuneration, under the conditions and at the terms established in the 

contract39 or provided by law. In its relations with the agency, the hotel will act 

with loyalty, good faith40 and the diligence of a professional41. 

The hotel will thus pay the agency, the agreed commission for the entire 

contractual period, for all subsequent contracts actually concluded by it. The 

commission is expressed as a fixed or variable amount, based on (i) the number 

and value of the contracts concluded with the tourist, (ii) the completed commer-

cial documents. 

The obligation to pay the commission arises from the date on which the 

agency performed or should have performed its contractual obligations towards 

the tourist, or the latter, in turn, performs its obligations42 in relation to the hotel. 

It also owes a commission for the operations concluded by the agency, if it has 

fulfilled its contractual obligations, but in respect of which the parties later re-

nounced execution. 

In case of partial execution of the tourist's payment obligations, the 

agency is only entitled to a partial payment43 from the commission owed by the 

hotel, proportional to the execution of the contract concluded between the hotel 

and the tourist. 

The hotel pays commission to the agency, for the agreements for the en-

tire duration of the contract, if: (i) they are concluded without the intervention of 

the agency, but with a tourist previously identified by it or (ii) for contracts or 

similar trade documents or, with a tourist from - a region/group of determined 

persons, for which the agency has received exclusive power of attorney. 

Also, the agency receives commission, for an agreement concluded after 

the termination of the contract, in the following situations: (i) it was concluded 

                                                           
38 See Stanciu D. Cărpenaru, Liviu Stanciulescu, Vasile Nemeș, Civil and commercial contracts, 

Hamangiu Publishing House, Bucharest, 2009, p. 376-378. 
39 See Ion P. Filipescu, Andrei I. Filipescu, Civil law, General theory of obligations, revised and 

added edition, Universul Juridic Publishing House, Bucharest, 2004, p. 207-215. 
40 See Gheorghe Piperea, op. cit., p. 112. 
41 Ibid, p. 543. 
42 Based on the hotel services contract concluded between the Hotel and the tourist, through the 

reservation made through the agency. The tourist can also make reservations, directly at the hotel 

reception or through hotel-wholesale booking platforms (e.g., booking.com, agoda.com, tripadvisor 

.com, etc.). 
43 See Gheorghe Piperea, op. cit., p. 786-787. 
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thanks to the intervention of the agency during the duration of the agency contract 

and the conclusion took place within a reasonable period from the date of termi-

nation of the contract, (ii) the firm order (reservation of hotel products/ services) 

issued by the tourist was received by the hotel or agency, prior to the termination 

of the contract. This means that the tourist received the offer of hotel services 

from the agency, within the contractual period. 

However, the agency is not entitled to the commission, as it is due to 

another previous agency, thus replaced. The exception is the case where, from 

certain circumstances, it appears that it is fair for these agencies to share the com-

mission between them. 

 10. the clause regarding the accommodation base (contingent, quota). 
This is represented by: the number of accommodation places in the hotel rooms, 

the number of rooms and the types of capacity44, the time periods as well as the 

prices differentiated by seasons and made available to tourists45, etc46. 

 11. contractual guarantee clause47,48. In this situation, the contractual 

guarantee consists of a sum of money that the agency undertakes to pay to the 

hotel, in exchange for the latter providing a base of accommodation49. By paying 

the guarantee, the agency fully assumes the risk of commercializing the accom-

modation quota and all contractual clauses apply in this regard. The guarantee is 

owed to the hotel, provided that it is paid in advance, (i) against the moment of 

                                                           
44 In accordance with the provisions of the Methodological Norms from 1999 and the criteria re-

garding the classification of tourist reception structures, published in the Official Gazette of Roma-

nia no. 242 bis of 31.05.1999, with subsequent amendments and additions, as well as with those of 

the 2013 Methodological Norms regarding the issuance of classification certificates of tourist re-

ception structures with accommodation and public catering functions, of tourism licenses and pa-

tents, published in the Official Journal of Romania no. 353 bis of 14.06.2013, with subsequent 

amendments and additions, hotels with 1, 2, 3 beds, apartments, studios, etc. can be accommodation 

spaces. 
45 The hotel's large accommodation bases are specific for charter contracts, especially in mass tour-

ism resorts. 
46 Differences in comfort, position, existing facilities in the rooms, etc. 
47 Calculation formula for the contractual guarantee = no. days x no. hotel accommodation x rate/ 

accommodation x coefficient (guarantee). The number of days coincides with the period of the 

contingent and the number of accommodation places is calculated according to its size. The number 

of days is dispersed over seasonal periods corresponding to different tariffs. In the practice of char-

ter type contracts concluded by agencies, the number of days is approximately 100 for seaside 

hotels and 90 for mountain resorts. The guaranteed factor can vary between 50% during the season 

and 80% during the peak of the season. The size of the guaranteed coefficient is correlated by the 

hotel with the level of occupancy achieved in the previous year and with the forecasts for the fol-

lowing year, which will ensure that it obtains at least the same level of occupancy as in the previous 

season. 
48 For hotels with restaurants, the guarantee also includes a related part of the meal services. The 

difference between the scale of meals/day/accommodation/tourist and the amount of fixed 

costs/day/tourist is paid in addition to the guarantee, depending on the number of tourists who 

actually arrived and who benefited from those meal services. 
49 See Gheorghe Piperea, op. cit., p. 604, p. 616. 
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actual provision of hotel services or (ii) against the start of the quota rental pe-

riod50.  

 The special provisions in this sense, refer to the reductions of rates for 

the actually occupied accommodation places, which exceed the guaranteed de-

gree of occupancy of the rooms and thus aim at the financial stimulation of the 

agency, in the commercial advantage, of profitability of the hotel business. 

 12. quota access clause. This includes the following: (i) the methods of 

booking and canceling hotel products and services as well as provisions regarding 

time intervals, entry/exit dates of tourists from the hotel, (ii) the term until which 

the agency has the contractual contingent, namely the term51 by which he can 

transmit reservations, firm sales as well as cancellations of unutilized accommo-

dation spaces, without late penalties. At the same time, the cancellation deadlines 

provide the hotel with sufficient time for the direct sale of unused seats by the 

agency. 

Clauses are also included regarding the method and term for making res-

ervations, namely, their confirmation or denial in writing by the hotel (by fax, 

email or any other modern means of communication). 

Requests for booking hotel services must contain details such as the iden-

tification data of the tourist52, etc53., which will otherwise constitute the basis for 

invoicing the services and the payment of the related commissions owed by the 

hotel to the agency. Cancellations communicated by the agency, after the com-

pletion of the contract term, are penalized by the hotel and expressed as a per-

centage of the value of the stay/series of nights' accommodation. 

 13. contract termination clause. The agency contract ends in the fol-

lowing situations: 

 a. expiration of the term/duration of the contract, in the situation where 

it was concluded for a determined duration;  

 b. unilateral denunciation. Concluded for an indefinite or indefinite pe-

riod, the contract may be terminated (i) unilaterally by either of the contracting 

parties, on the basis of a mandatory written notice sent to the other party, (ii) by 

either of the contracting parties, in writing, without notice54, before the expiration 

of the contractual term, in the event of non-fulfilment of contractual obligations 

by the other party due to gross negligence, or (iii) in the event that exceptional 

circumstances (except for force majeure and fortuitous cases) make it impossible 

to continue the collaboration between the parties, a fact that implies the reparation 

of the damages caused to the other party;  

                                                           
50 Predetermined in size and time, regardless of whether its use is partial or total. 
51 See Gheorghe Piperea, op. cit., p. 547-561. 
52 In accordance with the Provisions of Regulation (EU) 2016/679 of the European Parliament and 

of the Council/ 27 April 2016 on the protection of natural persons with regard to the processing of 

personal data and the free movement of such data and repealing Directive 95/46/EC (GDPR Reg-

ulation). 
53 The number of tourists staying, their arrival/departure date, the services offered to tourists. 
54 See Gheorghe Piperea, op. cit., p. 544. 
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 c. termination of the contract. The contract can be terminated by any of 

the contracting parties, before the expiration of its duration, without notice, in 

case of gross negligence by the other contracting party. Termination is requested 

by the interested party, before the competent court. In case of termination of the 

contract, the hotel pays the agency an indemnity, provided that the latter's activity 

is advantageous for the hotel or fair to pay. Compensation is refused upon pay-

ment by the hotel, if the termination of the contract is attributable to the agency. 

 14. other clauses such as: a. the clause regarding the tourist arrival 

schedule, which includes the tourist arrival dates, in chronological order55; b. 

clause regarding prices, tariffs56. 

The rates must be expressed per hotel room or place of accommodation, 

corroborated with the way of expressing the quota. The prices are differentiated 

for the same hotel product and service, depending on the following: (i) the person 

who orders and/or pays, (ii) the agency, the tourist - the final third party benefi-

ciary, (iii) another third party57, i.e. a company - legal person, for its employees 

and/or guests, (iv) the volume and type of consumption of hotel services58, (v) 

the moment of booking the services, (vi) the tourist seasons59, (vii) the method of 

payment and the place of payment60. 

The payment (partial or total) will be made in advance or after the effec-

tive provision of the services61 and its proof is made by any means of proof al-

lowed by law62. 

The commission owed by the hotel to the agency based on the contract 

is calculated as a fixed percentage of the gross or net rates related to the products 

and services. This ensures the hotel a control over the price paid by the tourist. 

In this type of contract, the hotel receives from the agency, for its tourists, 

on the one hand, a lower rate compared to that received from other tourists who 

make their reservations directly to the hotel and pay the full amunt, rate63 (for 

example, at the hotel reception or through the hotel reservation platforms) and on 

                                                           
55 For example, each separate series of tourists represents a predetermined duration expressed in 

days of the respective stay proposed for sale within the travel agency. The starting day of a series 

coincides with the ending day of the previous one. 
56 Tariff differentiation is a way of maximizing the degree of occupancy of the Hotel per room or 

of reducing the negative effects caused by the production of tourist services. 
57 See Gheorghe Piperea, op. cit., p. 786. 
58 For example, group of tourists (specifying the minimum number of people that constitute a 

group), individual tourist, long or short stay, separate services, package of services, etc. 
59 For example, peak season, mid-season, off-season. 
60 See Gheorghe Piperea, op. cit., p. 787. 
61 Payment in cash, by means of a bank card or by payment order, through a bank account. 
62 For example, receipt, copy of the payment order, bank account statement from which the payment 

results, etc. 
63 For example, the rates granted by hoteliers do not cover only accommodation services, usually 

the value of breakfast is added to the value of the accommodation rate, as a single price. In periods 

with a high degree of room occupancy, it is practiced that tourists are also given half-board. Their 

price is thus 10-20% lower than the sum of services purchased separately. 
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the other hand, grant them an equal treatment of services similar to that of other 

tourists. 

 

 4. Alternative dispute resolution methods between the hotelier and 

the agency/tourists 

 

The contract may provide for the clause on alternative dispute resolution 

methods. This refers to the situation in which the agency or hotelier receives 

complaints from tourists, regarding the quality of hotel services and products, 

related to the contractual provisions, but not attributable to the agency. 

In the HoReCa field, at the level of the European Union, in the relation-

ship between consumer tourists and merchants providing hotel services, the pos-

sibility of accessing the SAL Directive64 in consumer matters is foreseen.  

This is applicable to disputes regarding contractual obligations arising 

under hotel service contracts, both online and offline, including through travel 

agencies. The directive concerns complaints submitted by European consumer-

tourists, against merchants providing hotel services regarding the sale or provi-

sion of digital content, in exchange for remuneration. 

The tourist who travels and buys hotel products or services from a trader 

and is dissatisfied with them, can file a complaint with the European Consumer 

Center of Romania (ECC Romania)65. 

This institution, part of the European ECC Net Network, operates within 

the National Authority for Consumer Protection and has the role of facilitating 

the obtaining of an amicable solution with the respective hotelier, with the help 

of an alternative dispute resolution body (SAL). 

Practically, we can name this institution as a mediator between the tourist 

and the hotelier, which thus solves the misunderstandings between the parties, 

with the help of alternative dispute resolution methods (ADR). 

The activity of the European Network ECC Net involves the collabora-

tion between the Consumer Center (from the state of the resident consumer tour-

ist) and the Merchant Center (from the state where the complained hotelier has 

its registered office). ECC Romania is thus only involved in the amicable settle-

ment of cross-border disputes between consumer tourists - natural persons and 

commercial hoteliers. 

Prior to sending his complaint to ECC Romania, the tourist contacts the 

                                                           
64 Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on the 

alternative resolution of consumer disputes and amending Regulation (EC) no. 2006/2004 and Di-

rective 2009/22/EC, published in the Official Journal of the European Union L 165/63. In this re-

gard, see https://eur-lex.europa.eu/legal-content/RO/TXT/?uri=CELEX:32013L0011 accessed on 

21.11.2022.  
65 In this regard, see https://eccromania.ro/despre-noi/ce-este-ecc-romania/ as well as https://euro 

pa.eu/youreurope/citizens/consumers/consumers-dispute-resolution/informal-dispute-resolution/ 

index_ro.htm, accessed on 21.11.2022. 
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complained hotelier. At the time of its transmission to ECC Romania, the tourist 

will attach the supporting documents to support his claims, such as: the firm order 

for booking the accommodation and other related services, the contract, the tax 

invoice, the proof of payment (bank statement), the complaint communicated to 

hotelier as well as correspondence with him, etc. 

After evaluating the case and under the conditions in which the trader's 

center accepts it, the hotelier is thus contacted and the center proposes one of the 

following solutions: 

 - failure to resolve the case, (i) due to the lack of legal basis for the tour-

ist's request, (ii) the lack of a response from the hotelier or (iii) his refusal to 

accept the amicable settlement of the dispute, 

 - the rejection of the case, a situation in which the tourist will be informed 

about the means available to him in order to resolve the dispute with the help of: 

the SAL procedure, the European procedure regarding the summons for payment, 

the European procedure regarding small value claims, 

 - the amicable solution by reaching an agreement with the hotelier; re-

ferral of the case to an SAL body, if it operates in the trader's center state; for-

warding the case to another institution authorized to take measures in this regard. 

Also at the EU legislative level, the draft EU Directive on travel service 

packages was established66, which aims to improve the rights of tourist consum-

ers, in response to the changes produced by the internet regarding the travel ser-

vices market. It aims also to extend the protection currently offered by travel 

agencies in relation to traditional travel service packages, including those re-

quested by tourists. 

The directive also provides the possibility for the hotelier to make avail-

able to tourists, at no additional cost, alternative formulas that allow them to con-

tinue their journey, their stay, which consist of hotel services offered in other 

hotels in the immediate vicinity of the hotel in question (in a classification cate-

gory similar or even superior hotel). 

 

 5. Conclusions 

 

The agency contract is a complex one, with various implications from 

the perspective of the contractual relations developed between the hotelier, the 

travel agency, and the consumer tourist. 

Companies in the HoReCa field have recently faced an increase in the 

demands of consumer tourists, in a context of legal regulations that are constantly 

changing and evolving, also caused by the Covid-19 pandemic, regarding the re-

spect of consumer rights. 

                                                           
66 In this regard, see https://www.consilium.europa.eu/ro/policies/package-travel/ as well as https:// 

data.consilium.europa.eu/doc/document/ST%2012257%202013 %20INIT/ro/pdf, accessed on 21. 

11.2022. 
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The use in the HoReCa field of alternative extrajudicial dispute resolu-

tion methods (ADR) between the parties, including in the case of the agency con-

tract concluded between hoteliers and travel agencies, offers them the oppor-

tunity to resolve their conflicts, without ending up in litigation, before the courts. 

Thus, in order for the effects of the agency contract to prove their effectiveness 

and the businesses in this field to develop, they must not be blocked by any dis-

putes arising between the parties. They are time and human resource consuming, 

both for the parties and for the state institutions. 

By means of these fast procedures, an agreement favorable to the parties 

is reached, thus disputes are resolved in a much faster and more efficient manner 

compared to the traditional processes settled by the state courts. The use of these 

methods both in commercial, civil and family matters is also recommended by 

the EU which, through the European Parliament, notes "the need to guarantee 

European consumers access to ADR systems, both in the case of national disputes 

and transnational ones, especially on online markets, which are growing rapidly 

in the EU". It also notes that the use of ADR systems provides a higher level of 

protection of consumer rights and increases consumer confidence in the market, 

in businesses and consumer protection institutions, by making them more attrac-

tive, as well as by promoting cross-border trade and by increasing the prosperity 

of all operators on the EU market [...]"67 . 
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